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REPORT OF ATTORNEY GENERAL. 



STATE OF FLORIDA, 
Attorney General's Office, 
Tallahassee, December HI, ID 12. 

Bon. Albert W. Gilchrist, 

Governor of Florida. 
Sib: — 

In compliance with Sec. 27, Article IV Constitution of 
Florida and agreeable to the policy adopted by this 
department, I have the honor to submit herewith my 
report as Attorney General of the State, covering the 
period beginning January 1st, 1911, and ending Dec-ember 
31st, 1912. 

General ScorE of- Duties. 

During the period of this report I have endeavored to 
perform such duties as were incumbent nj>ou me as legal 
adviser to the administrative officers of the State, as the 
attorney for the State in all criminal cases before the 
Supreme Court, as the legal representative of the com- 
monwealth in all civil litigation in all courts, as Supreme 
Court Reporter and in the various other matters incident 
to and connected with the legal department of the State. 

Service on Boards. 

In addition to the foregoing duties performed by me, I 
have, as required by law, served as a member of the fol- 
lowing boards, to-wit: Hoard of Drainage Commission- 
ers, the Trustees of the Internal Improvement Fund, 



Ifu;ird of Pardons, State Board of Education, Board of 
Insurance Commissioners, State Board of Assessors, 
Board of Commissioners of State Institutions and tlie 
State Canvassing Board. As these boards deal extensively 
with the problems of State and as the States busings 
has increased proportionally with the times a considerable 
part of my time has necessarily been occupied in meeting 
1 be responsibilities upon me as a member of each of them. 

An visor of Boards. 

Nearly every board created by statute or by the consti- 
tution requires that the Attorney General shall not only 
be a member of such board, but shall be the legal alvisor 
in all of its contracts and official acts. Tnis advisory 
work has increased proportionately with the State mat- 
ters. 
i j 

Official Opinions. 

Within this period I have as legal adviser to the admin- 
istrative officers, rendered approximately two hundred 
written opinions touching upon various legal questions 
and the administration of the affairs of State, Have also 
rendered many times that number of oral opinions when 
the officer seeking my views was pressed for time or did 
not regard a written opinion necessary. I shall not un- 
dertake to set out herein all of the written opinions pre- 
pared, but will incorporate elsewhere in this report a few 
only of the many touching upon those matters of general 
interest. 

Unofficial Opinions. 

Within the past two years I have received more than 
fifteen hundred requests asking for my opinion upon 
matters touching the duties of city, district and county 






officers and for opinions u|Hm other legal qtn-ntintii*. Hun- 
dreds of requests for jirivtite advice have itevn received 
from persons over the State. While it is not, under the 
law, the duty of the Attorney General to give legal opin- 
ions to city, district nnd county officers nor private citi- 
zens, yet I have in the interest of an efficient and uniform 
administration of the laws of the State, ami as a matter 
of courtesy to those milking inquiry, promptly and as 
fully as time would permit, answered these inquiries giv- 
ing my view upon the legal points in question. 

INVESTMENT OP SCHOOL FUNI>. 

Dining the year 1909 the State Board of Education 
adopted the policy of investing the State School Fund in 
County and Municipal bonds. This change from the old 
plan of investing this fund exclusively in State securities, 
has very materially added to the responsibilities and work 
of this office, as it is necessary for the Attorney General 
to |i;iss npon the legality of each bond issue offered to the 
Hoard before a purchase is made or the bonds rejected, 
sometimes necessitating ;i research of every legal step 
laUi'ii to issue the bonds. 

Civil Cases. 

t.'uder this heading elsewhere in this report will be 
found a list of the civil cases handled by this office dur- 
ing the biennial period, some of which have been termi- 
nated, while others are still pending. It will be noticed 
that the greater pari of (he civil litigation has arisen 
under the revenue laws of the State. 

Criminal Cases. 

During the two years I have with the assistance of my 
Secretary prepared briefs and such other papers as were 



necessar* am] rqnvsi'Nled the State before the Supreme 
Court in ninety -six criminal and habeas cor pun cases. Of 
this nnniluT Sixty were affirmed; twenty-three reversed; 
three dismissed for failure of plaintiff in error to perfect 
ihe appeal, and there are twelve criminal cases now on 
my docket. I incorporate herein a table showing these 
cases. Two of the above cases were reversed only for 
proper sentence. 

Im>i:xi\<: of Laws ani» Journals 

As required by law this department following the 
adjournment of the last session of the Legislature indexed 
and side-noted the session laws which is the largrst in the 
history of the State, also indexed the journals of the 
Senate and House of Representatives containing three 
thousand pages. Both my Secretary and Clerk u'evotett 
practically all of their time to this work for some three 
or four months before the laws and journals were prop- 
erly indexed and were in print. 

Supreme Court Reporter. 

The Attorney (leneral is, under the provisions of nnr 
State Constitution made Reporter for the Supreme Court. 
The duties devolving upon me as such reporter require 
that I have edited all of the decisions of the Supreme 
Court. To do this requires that I have read in my office 
each and every decision of this court, nnd have those 
decisions made up into volumes and properly indexed. 
The head notes of each decision is digested for its proper 
heading. This work requires expert proof service, and 
the highest degree of accuracy, combined with a sufficient 
knowledge of the law to properly classify, index and 
digest the different subjects. My Secretary, who is an 
attorney at law, with judicial experience and my clerk 
who is an experienced printer and proof reader, execute' 



lo a large extent this work. Daring the period covered 
by this report I have reported the decisions of the court 
two volumes each year, comprising the June term 1910, 
January term 1911, June term 1911, and January term 
1912, comprising the fiOth, 61st, 62nd and (Wrd volumes of 
the Supreme Court Reports. Part of the 64tli is now in 
the hands of the State Printer. The June term for 1913 
does not end nntil January 13th, 1913, therefore this term 
cannot be reported in full until after that date. 

ExTENSKS OF DEPARTMENT. 

The expense of this department is restricted to the 
salary of the Secretary and salary of the clerk, the inci- 
dental expenses of the department and the purchase of 
books and bookcases. I am including herein a statement 
of these items of expense. 

With this review in a general way of the work of this 
department, I respectfully submit this report in entirety 
for the consideration of your excellency. 

PARK TRAM HELL, 
Attorney General. 



APPROPRIATIONS AND EXPENDITURES. 

Appropriations. 

For first six months, 1911 — 

Secretary $ 900.00 

Clerk 000.00 

Incidental expenses 250.00 

Rooks and bookcases 1 25.00 
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For the last six months, 1911 — 

Secretary $ 900.00 

Clerk 000.00 

Incidental ex | »■ uses 300.00 

Purchase of books 125.00 

For the rear 1012 — 

Secretary , f 1,800.00 

Clerk 1,200.00 

Incidental expenses 600.00 

Purchase of hooks 250.00 

Expenses. 

Secretary for years 1911-12 $3,600.00 

Clerk for years 1911-12 2,400.00 

incidental expenses 1911-12 627.66 

Books and bookcases 191112 374.45 

INCIDENTAL EXPENSES. 

Amount brought forward from the year 
1910 1423.37 

Amount appropriated six months, 1911.. 250.00 
Amount appropriated last r!x months, 
1911 300.00 

Total $973.37 

Expended during year 1911, as per item- 
ized statement 246.04 

Balance in fund $727.33 

Balance forwarded Jan. 1, 1912 $727.33 

Appropriation for year 1912 600.00 
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Expended during year 1012 ;is i»er ilem- 
ized statement 381.62 

Total $1,327.33— 381.02 

Balance in Fund $ 94ii.7t 

BOOKS AND BOOKCASE FUND. 

Amount brought forward from 1010 f 210.40 

Appropriation for first six month, 1D11 125.00 

Appropriation for last six months, 1911 12r».00 

Total *Pi0.40 

Expended daring year 1011, as per itemized 

statement ¥ 8M0 

Balance in Fund for Jan. 1, 1912 370.50 

Appropriation for 1912 250.00 

Total ?«29.r»0 

Rx]M?nded during year 1012, or jtei- itemised 

statement 1284.68 

Hiilance in Fund Jan. 1, 19!3 S3 14. 05 

ITEMIZED STATEMENT. 

[vritlrntal Expenses of Attorney General 1011 and 1912. 
1911 

January — Trip to Pensacoln and return in case 

of Dewherst v. Hoard of Control . . . .ft 20.10 

Western Union, messages 3.09 

John McDonjjn], postmaster, stamps. 0.02 

Fehmary — John MeDougal, stamped envelops. . . 32.28 

T. J. Appleyard, paper 3.00 

Southern Express Co., express 5.50 
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1911. 

March — J. F. Hill, stationery J. 10 

T. J. Appleyard, stationery 3.55 

John McDougal, stamps 6.00 

Western Union, messages .50 

Western Union, messages 1.41 

April — John McDougal, stamps 3.12 

Western Union, messages 1.01 

May —John McDongal, stamps 10.00 

June — John McDougal, stamped envelopes.. 6.50 
Trip to Pensacola inspecting L. & N. 

Railway for assessment by Board.. 22.85 
Trip to Jacksonville and Tampa 
with view of making assessment 

of railroad properties 28.14 

July — John McDougal, postmaster, stamps. 2.50 
John McDougal, 1000 stamped en- 
velopes 21.2G 

August — H. & W. B. Drew Co., Hotchkisa 

staples 2.03 

September — John McDougal, stamps and box rent. 3.87 

Pox Typewriter Co., three ribbons. . . 2.25 

F. M. Brumby, 2 Yale keys 1.00 

Western Union, messages 2.21 

October — Western Union, telegrams 3.08 

D. K. Cox, 1 yd. linoleum 75 

E. W, Clark, bands and clips 75 

Jno. McDougal, stamps for mailing 

text book contracts 6.05 

T. J. Appleyard, typewrite* paper . . 5.30 
Trip to Jacksonville to confer with 
Gov. Jennings as to title to public 
square for Supreme Court build- 
ing 14.45 . 
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1911. 



November — T. J. Appleyard, second sheets . ... 2.60 

J. F. Hill, stationery 3.45 

John McDougal, stamps 3.77 

H. K. Kaufman, repairs 3.75 

December — J. P. Hill, stationery 1.75 

Western Union, telegrams 3.50 

P. W. Marsh, clerk court 1.05 

Total for 1911 $246.04 

19 i 2 

January — John McDaugal, stamps, envelopes. . 28.99 

Western Union, telegrams 1.51 

February — T. J. Appleyard, paper 5.25 

John McDougal, stamps 3.02 

J. P. Hill, stationery 4.40 

Western Union, telegrams 1.13 

J. W. Corbett, typewriter ribbon . , . 2.25 
First trip to Quincy in suit of Gads- 

den County Bonds .... 3.55 

Second trip to Quincy in same matter 3.55 

March — Valdosta Typewriter Exchange, re- 
pairs 12.00 

E. W. Clark, stationery .85 

Western Union, messages 6.58 

Trip to Jacksonville in suit of King 

Lumber Co. v. Board of Control . . 12.85 

April — .John McDougal, postmaster, stamps. 6,81 

J. P. Hill, stationery 4.00 

E. W. Clark, pencils 50 

May — John McDougal, postmaster, stamps. 3.02 

T. J. Appleyard, legal cap paper 6.00 

Southern Express Co t .30 
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1912. 

June —J. F. Hill, stationery 2.80 

Alex McDougal, postmaster, stamps. 3.00 

T. J. Appleyard, cards for reports. . . 1.50 

J. W. Corbett, typewriter ribbon 75 

Trip to Jacksonville in re quo war- 
ranto against Bell Telephone Co.. . 10.00 

July — Alex McDougal, postmaster, stamps. 5.77 

Western Union, messages 3.79 

J. F. Hill, stationery 1.G0 

Western Union, messages for May. . 1.40 

T. J. Appleyard, envelopes .65 

F. W. Marsh, I'ullman case 75 

Express on stationery 1.30 

August — Alex McDougal. 3000 stamped en- 
velopes 63.72 

J. F. Hill, stationery 2.50 

Western Union, messages 2.72 

51. L. Glenn, exchange on Royal Type- 
writer 50.00 

Geo. D. Barnard, law docket, paper 

and express 20.85 

September 1 — Alex McDougal, stain [is 6.02 

Western Union, messages 06 

E. W. Clerk, 2 file cases 50 

October — Alex McDougal, box rent .78 

J. W. Corbett, chair seat 50 

November — Alex McDougal, stamps, etc 3.04 

J. F. Hill, typewriter ribbons 3.00 

M. L. Green, typewriter ribbons .... 1.50 

Western Union, messages 5.91 
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December — Western Union, messages l -It 

E. W. Clark, stationery £38 

Alex McDougal, stamps T.02 

Expenses of trip to Washington, P. 

C, in cage of Wailes v. A. C. 

Croom, Comptroller 67,08 

Total for 1I>I2 1381.02 

Itemized Statement of Hook ami Bookcase Fund. 

1911 

Julius Drew, annotated table of Statutes. . . .$ 4.00 

G-ilmore & Davis, book shelf 2.00 

Banks Law Pub. Co., Dewhersts Rules Federal 

Practice 5,50 

T. J. Appleyard, binding briefs 2.00 

H. & W. B. Drew Co., Constitution of Florida 

Index 1.10 

J. B. Lyon & Co., Postal Ouide 3.50 

West Pub. Co., advance sheet "..00 

D. R. Cox Furniture Co., bookcases 48.30 

American Law Bonk Co., books 18.00 

Total for 1911 9 89.00 

1912. 

T. J. Appleyard, binding 18 Fta. Rep t 2T.00 

Wharton's Criminal Evidence (2 Vols.) 15.00 

Geo. D. Barnard & Co., labels 7.70 

West Publishing Co., advance sheet 5.00 

West Publishing Co., Southern Reporter 193.00 

D. R. Cox Furniture Co., bookcases 17.2r t 

American Law Book Co., books 19.C0 

Total for 1912 .|284.5r, 



CIVIL CASES. 

Circuit Court of the Fourth Judicial Circuit of Florida, 
in and for St. Johns County. 

Mary Dewhurst, Complainant, 

The Board of Control and the State 
Board of Education et al. 

This is a suit instituted in July, 1910, wherein the com- 
plainant seeks to recover the possession of a certain lot 
within the enclosure of the Deaf and Dumb Institute at 
Si. Augustine. The complainant alleging that said lot 
belongs to her, while the State denies her rights in said 
lot. The Bait is now pending, the issues not having yet 
been finally tried. 



Circuit Court of the Fourth Judicial Circuit of Florida, 
in and for Clay County, 

0. A. Buddington, Complainant, 
V*. 
E. N. Holt, Tax Collector of Clay 
County t and A. C. Croom, Comp- 
troller of the Statu of Florida, De- 
fendant. 

This was a suit instituted by O. A. Buddington against 
E. N. Holt, Tax Collector, and A. C. Croom, Comptroller, 
seeking an injunction to restrain the collection of a 
license tax on a certain water plant and mains owned by 
the said Buddington in the town of Green Cove Springs, 
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Fla. The Attorney General and Mr. George W. Geiger, 
attorney for tlie county, prepared and interposed a de- 
murrer to the complainant's bill of complaint, and upon 
a hearing of the demurrer the same was sustained. No 
further action has been taken by complainant. 



In the Circuit Court of the United States for the Northern 
District of Florida. In Chancery. 

The George E. IFood Lumber Co., a 

Corporation, Complainant, 
Vs. 
J. W. Johnson, Tax Collector, Holmes 

County, Florida. 

This was a suit instituted by the George E. Wood Lum- 
ber Company against J. W, Johnson, Tax Collector of 
Holmes County, seeking an injunction against the collec- 
tion of taxes upon approximately 175,000 acres of land 
upon the ground of alleged discrimination. A demurrer 
to complainant's bill was prepared and interposed by the 
Attorney General and Mr. D. J. Jones, attorney for (he 
county. Upon a hearing before Judge Shepard, at Pen- 
sacola, defendant's demurrer was sustained. No further 
action has been taken by complainant. 



Circuit Court of the Second Judicial Circuit of Florida, 
in and for Leon County. 



The State of Florida, Plaintiff, 
Vs. 
Southern Mutual Aid Association, a 
Corporation, Defendant. 



Assumpsit Dam 
ages, $2,000.00. 



This is a case in which the Attorney General brought 
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an action at law to compel the Southern Mutual Aid As- 
sociation, an insurance company doing a sick and funeral 
benefit insurance business, to pay to the State the 2 i«*r 
cent, tax upon its gross amount of receipts received from 
its policy-holders in this State, as provided by law. After 
issue was joined, the case was in February, 101(1, tried in 
the Circuit Court of Leon County and judgment was ren- 
dered in behalf of the State. Thereupon the defendant 
took an appeal to the Supreme Court. The Supreme 
Court sustained the lower court, therefore the State was 
successful in its contentions. 



Circuit Court of the Second Judicial Circuit of Florida, 
in and for Leon County. 



The State of Florida, Plaintiff, 
V*. 
Peninsular Industrial Insurance Com- 
pany, a Corporation, Defendant, 



Assumpsit Dam- 
ages, $3,000.00. 



This is a ease in which the Attorney General hrought 
an action at law to compel the Peninsular Industrial In- 
surance Company, an insurance company doing a sick and 
funeral benefit insurance business, to pay to the State the 
2 per cent, tax upon its gross amount of receipts received 
from its policy-holders in this State, as provided by law. 
After issue was joined, the case waB tried in the Circuit 
Court of Leon County and judgment was rendered in 
behalf of the State. Thereupon the defendant took an 
appeal to the Supreme Court, This court also sustained 
the State. 

2— A. (I. 
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Circuit Court of the Second Judicial Circuit of Florida, 
in and for Leon County. 

The State of Florida, Plaintiff, 
Vs. 
Afro-American Industrial and Benefit 
Association, a Corporation, Defend- 
ant. 

This is a case in which the Attorney General brought 
an action at law to compel the Afro-American Industrial 
and Benefit Association, an insurance company doing a 
sick and funeral benefit insurance business, to pay to the 
State the 2 per cent, tax upon its gross amount of receipts 
received from its policy-holders in this State, as provided 
by law. After issue was joined, the case was tried in the 
Circuit Court of Leon County and judgment was rendered 
in behalf of the State. Thereupon the defendant took an 
appeal to the Supreme Court. This court alfco sustained 
the State. 



THE FOLLOWING CASES WERE PENDTNG TN THE 

COURTS AT THE TIME OF MY ASSUMING 

THE DUTIES OF ATTORNEY GENERAL. 

Circuit Court of the Third Judicial Circuit, in and for 
Suwannee County. 

Florida Railway Company, a. Corpora- 
tion, Complainant, 
Vs. 
A. C Croom, Comptroller, et al. 

This was a suit instituteo* by the Florida Railway Oom- 
pany on the 13th of Novemher, 1006, to enjoin the sale of 
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its property by the defendants for taxes assessed against 
it for the year 1905. The Comptroller, with the assistance 
of the .State Treasurer and Attorney Genera), assessed the 
said railroad and its property for taxes. The railroad 
company did not pay its taxes as assessed within the time 
provided by Jaw for the payment of taxes. The Comp- 
troller thereupon issued his warrant to the Sheriff of Su- 
wannee County to levy upon and make Bale of the Florida 
It ail way and i1s property in accordance with law to sat- 
isfy the unpaid taxes for the year 1905. Thereupon, prior 
to the date fixed for sale by the Sheriff, the railroad com- 
pany filed its bill for injunction to restrain the sale of its 
railroad and property. A temporary injunction was 
issued. 

This case was settled on the 1st day of July, 1910, and 
the taxes paid upon a valuation agreeable to the assess- 
ing officers. 

Four other similar suits were instituted to enjoin the 
collection of the taxes due by said railroad for 1906, 1907, 
1908 and 1909. All of said suits were settled upon the 
same terms as the foregoing suit. The total amount of 
taxes collected in the settlement was ahout twenty thou- 
sand dollars. 



Circuit Court of the Second Judicial Circuit of Florida, 
in and for Leon County. 

Rachel C. M, Gaillard and Henry Gail- 
lard, her husband, Complainants, 
Vs. 
George Lewis, as Executor, et al., De- 
fendants. 

This suit was instituted by Rachel C. M. Gail lard and 
Henry Gaillard, her husband, claiming as heirs of J. T). 
Westcott, against George Lewis, as executor of the will 
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of Judge J. W. Westcott, the State Board of Education 
and the State Board of Control, seeking to have declared, 
after the passage of Chapter 5384, Laws of Florida, Acts 
of 1D05, commonly known as the "Buckman bill," ter- 
minate!! the? trust estate create:! under Judge Westuott's 
will for the benefit of the West Florida Seminary and to 
have decreed that such estate reverted to the heirs of 
Judge Westcott. 

The defendants interposed a demurrer to the bill of 
complaint. Upon hearing of the demurrer it was over- 
ruled, and the defendants took an appeal to the Supreme 
Court. The Supreme Court has rendered its decision 
sustaining the State and reversing Judge Malone. 



SUITS AGAINST THE TRUSTEES OF THE INTER- 
NAL IMPROVEMENT FUND. 

Circniit Court of the Second Judicial Circuit of Florida, 
in and for Leon County. 

Florida East Coast Railway Company. 

Complainant, 

Vs. 

Trustees of the Internal Improvement 

Fund, Defendants. 

This is a suit instituted by the complainant against the 
Trustees of the Internal Improvement Fund, seeking to 
compel the Trustees to convey to said complainant 2, 
040,000 acres of land, claiming the said land under a legis- 
lative land grant act. This suit is now pending, the issues 
not having yet been tried. This suit has been settled and 
dismissed. 
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Circuit Court of the Second Judicial Circuit of Florida, 
in and for Leon County. 

Tallahassee SoutJieastern Railroad Co., 

Complainant, 

Vs. 

Trustees of the Internal Improvement 

Fund, Defendants. 

This is. a suit instituted by the complainant against the 
Trustees of the Internal Improvement Fund, seeking to 
compel the Trustees to convey to said complainant 400.000 
acres of land, claiming tlie said land under a legislative 
land grant act This suit is now pending, the issues not 
having yet been tried, 



In the Circuit Court of the United States for the North- 
ern District of Florida. 

Richard G. Peters , Complainant, 

Vs. 

Trustees of the Internal Improvement 

Fund, Defendants. 

This is a Ruit instituted hy the complainant against the 
Trustees of the Internal Improvement Fund, seeking to 
compel the Trustees to either convey to him 400,000 acres 
of land or the sales price of the land, amounting to 
$251,000. A demurrer was interposed to complainants 
bill, and was sustained. The complainant took an appeal 
to the Circuit Court of appeals at New Orleans. Upon 
the suggestion of Judge Risltee, one of the at tome vs for 
appellant, that he doubted the Court of Appeals having 
jurisdiction, the appeal was dismissed from this court 
for want of jurisdiction. Appeal was then taken to the 
Supreme Court of the United States by the said Richard 
03. Peters. The €f. S. Supreme Court sustained the State 



Circuit Court of the Seventh Judicial Circuit of Florida, 
in and for Dade County. 

Charles H. Root, Complainant, 
Vs. 
-James Gardner and the Trustees of the 
Internal Improvement Fund, De- 
fendants. 

This is a suit instituted by complainant to compel the 
Trustees of the Internal Improvement Fund to convey 
certain lands under a claim founded on the homestead 
statutes of this State. The case is now pending upon bill 
and answer, testimony not yet having been taken. 



Fn the Circuit Court of the United States for the North- 
ern District of Florida. 

W. B. Cutting and R. F. Cutting, 

Complainants, 

Vs. 

Albert W. Gilchrist et al., as Trustees 

of the Internal Improvement Fund 

of the State of Florida, Defendants. 

This is a suit instituted August 5th. I ft 10, by the com- 
plainants against the Trustees of the Internal Improve- 
ment Fund, in which they peek to recover from the Trus- 
tees the sum of $73,000 in payment of alleged bonds is- 
sued by the Florida Railroad Company under the Inter- 
nal Improvement Act of ISnS. The suit is now pending, 
the isnes not having yet ben tried. 



23 



In the Circuit Court of the United States for the North- 
ern District of Florida. 

Sidney I. Wailes, Complainant, 

Vs. 

Trustee* of the Internal Improvement 

Fund, Defendants. 

This is a suit instituted by the complainant against the 
Trustees of the Internal Improvement Fund, wherein he 
seeks to recover from the Trustees approximately $80,000 
alleged to be due him for services alleged to have been 
rendered by Mm in connection with the procurement of 
the patent from the Federal Government to the Ever- 
glades lands, under a contract alleged to have been made 
with him by the Trustees on April 13th, 1878. This suit 
is now pending, the issues not having yet been tried. 



In the Circuit Court of Leon County Florida. 

Sidney I. Wailes, 
Vs. 
A. C. Groom, Comptroller. 

This was a suit instituted by Sidney I. Wailes, against 
A. C. Croom, Comptroller. The complainant asked for a 
mandamus to compel the Comptroller to audit and pay 
the alleged claim of Wailes for services alleged to have 
been rendered in the collection of the Indian War Claim. 
Judge Malone refused to grant a mandamus. Wailes 
then appealed to the State Supreme Court. This court 
sustained Judge Malone. Wailes then appealed to the 
U. S. Supreme Court, that court dismissed the appeal 
upon the motion of the State, upon the ground that the 
suit abated upon the death of Comptroller Croom. 
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In the Circuit Court of Leon County, Florida. 

Albert \V. Gilchrist, as Governor and 

Citizen j 

V*. 

B. Clay Crawford, as Secretary of State. 

This suit was instituted to enjoin the Secretary of 
State from taking the necessary steps to submit for con- 
sideration of the voters in the November election of 1912. 
the proposed Initiative and Referendum Constitutional 
Amendment. The Secretary of State under the advise of 
the Attorney 'General was publishing the said proposed 
amendment and it was to have been voted upon. Upon 
the hearing before Judge Ma lone of the application of 
Governor Gilchrist for an injunction the court granted a 
temporary injunction. The Attorney General then upon 
behalf of the Secretary of State, petitioned the Supreme 
Court to make an order suspending the temporary in- 
junction granted by Jut'ge Malone. This petition was 
denied by a divided court, three against granting the 
order and two favorable to granting it. This action 
defeated the submission of the said proposed amendment. 



In the U. S. Circuit Court for the Northern District of 

Florida. 

The Pullman Co., 

Vs. 

A. C. Croom, Comptroller. 

This suit was instituted hy the Tullman Co., seeking to 
enjoin the Comptroller from assessing and collecting the 
tax of ?1.50 per hundred on the gross receipts of the 
Florida earnings of The Pullman Company. The lower 
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court denied the injunction. The tax was then paid but 
the company appealed to the U. S. Supreme Court The 
case iB now pending in that court. 

A second suit for the tax of 1911 was instituted and 
hag taken the same course and is now in the U. 8. Su- 
preme Court. 






CRIMINAL CASES 

DISPOSED OF DURING 1911 AND 1912. 

Joseph H. Belt vs. State of Florida, January term 1911; 
convicted of assault with intent to rape in the Circuit 
Court for St. Lucie County ; disposition reversed ; reported 
in 61 Fla. 6. 

John Beville vs. State of Florida, January term 1911; 
convicted of murder iu the third degree in the Circuit 
Court for Holmes County; disposition affirmed; reported 
in 61 Fla. 8. 

Noah C. Coatney vs. State of Florida, January term, 
1911 ; convicted of murder in the second degree iu the 
Circuit Court for Holmes County; disposition affirmed; 
reported in 61 Fla. 19. 

George Gee vs. State of Florida, January term 1911; 
convicted of manslaughter in the Criminal Court of Rec- 
ord for Duval County; disposition affirmed; reported in 
61 Fla. 22. 

Wilkerson Gilbert, Percy Gilbert and Chester Gilbert 
vs. State of Florida, January term 1911; convicted of 
manslaughter in the Circuit Court for Jackson County; 
disposition affirmed ; reported in 61 Fla. 25. 

J. L. Goff vs. J. H. Rickerson, Sheriff, January term 
1911; the plaintiff in error was convicted of a felony in 
the Criminal Court of Record for Suwannee County, Flor- 
ida, and the judgment was affirmer!, 60 Fla. 13, 53 South. 
Rep. 327. Subsequently, he instituted habeas corpus 
proceedings in the Circuit Court for Suwannee County 
to test the validity of Chapter 5771, Acts of 1997. The 
validity of the act was sustained in Rushton vs. State, 58 
Fla. 94, 50 South Rep. 486; disposition, judgment remand- 
ing the petitioner affirmed ; reported in 61 Fla. 29. 
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D. S. Carlton as Sheriff vs. Peter Johnson, Frank Wall- 
rous, N. M. Sykes and W. W. Sykes, January term 1911; 
convicted of unlawfully using a seine in the waters on 
the coast of the State of Florida in the Circuit Court 
for St. Lucie County; disposition reversed; reported in 
61 Fla. 15. 

Jake Hughes vs. State of Florida, January term 1911; 
convicted of celling liquors in "dry" county in the Circuit 
Court for Citrus County; disposition affirmed; reported 
in 61 Fla. 32. 

William McNair vs. State of Florida, January teim 
1911; convicted of entering dwelling house with intent to 
steal in the Criminal Court of Record for Duval County; 
disposition reversed ; reported in 61 Fla. 35. 

Curley Purcell vs. State of Florida, January term 1911; 
convicted of selling liquors in "dry" county in the Cir- 
cuit Court for Leon County ; disposition affirmed : re- 
ported in 61 Fla. 43. 

Robert Pollard vs. State of Florida, January term 1911 ; 
convicted of embezzlement in the Criminal Court of Rec- 
ord for Escambia County; disposition reversed; reported 
in 61 Fla. U. 

G. D. Press ley vs. State of Florida, January term 1911 ; 
convicted of breaking and entering in the Criminal Court 
of Record for Walton County; disposition reversed; re- 
ported in 61 Fla. 46. 

Trixie Russell vs. State of Florida, January term 1911; 
convicted of manslaughter in the Circuit Court for Duval 
County; disposition reversed; reported in 61 Fla. 50. 

J, B. Sallas vs. State of Florida. January term 1911; 
convicted of manslaughter in the Criminal Court of Rec- 
ord for Walton County; disposition affirmed; reported in 
61 Fla. 59. 
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State of Floridu vs. Hugh C. Bethea, January term 
1S111; indicted and ( rrested on a capias for violation of 
Chapter 5929, Acts of 1900, on habeas corpus proceedings 
was discharged, a writ of error was allowed and taken 
b.v the State under Section 2257 of the General Statutes; 
disposition reversed ; reported in 61 Fla. (!Q. 

Robtrt Walsingham vs. State of Florida, January term 
mil; convicted of murder in the second degree in the 
Circuit Court for Washington County; disiKisilioa re- 
versed; reported in 61 Fla. 67. 

Will Walker, alias Sonnie Walker, vs. State of Florida, 
January term mil; convicted of murder in the first de- 
gree in the Circuit Court for T>uval County; disposition 
affirmed; reported in 61 Fla. 78. 

Dennard Webb vs. State of Florida, January term 1911 ; 
convicted of manslaughter in the Circuit Court for Madi- 
son County: disposition affirmed; reported in 61 Fla. 82. 

Eddie Andrew vs. State of Florida, June term 1911; 
convicted of murder in the first degree with mercy in the 
Circuit Court for Wakulla County; disposition affirmed; 
reported in the 62 Fla. 10. 

William fi. Avers vs. State of Florida, June term 1911; 
convicted of murder in thp second degree with mercy; 
disposition affirmed; reported in 62 Fla. 14. 

Joe Caldwell, Eugene Faircloth and Harvey Hnttaway 
vs. State of Florida, June term 1911 ; convicted of aiding, 
encouraging, counseling and abetting one Ted Mc Daniel 
in unlawfuly entpring without breaking a storehouse with 
intent to commit a misdemeanor, in the Criminal Court 
of Record for Walton County: disposition affirmed; re- 
ported in the 62 Fla. 18. 
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Thos. G. Cannon und Simeon S. Driggers vs. State of 
Florida, June term 1911; Cannon convicted of murder 
in the second degree anil Driggers of manslaughter in 
the Circuit Court for I'olk County; disposition affirmed; 
reported in the 02 Fla, 29. 

John Colvin vs. State of Florida, June term 1911 ; con- 
victed of fraudulently altering the marks of a hog in 
the Criminal Court of Kecord for Walton County; disposi- 
tion affirmed; rej>orted in 02 Fla. 27. 

Harry Dansoe vs. State of Florida, June term 1!H1; 
convicted of murder iu the second degree in the Cir- 
cuit Court for Duval County; disposition affirmed; re- 
ported in the 02 Fla. 211. 

J. B. Edwards vs. State of Florida, June term 1911; 
convicted of usury in the Court of Record for !>cainhia 
County; disposition affirmed; reported in the 02 Fla 40. 

Joe Fleming vs. State of Florida, June term 1911; con- 
victed of larceny in the Criminal Court of Kecord for 
Duval County; disposition affirmed; reported in 02 
Fla. 48. 

George Floyd vs. J. M. Bell, Sheriff, J tine term 1911; 
in habeas corprs proceedings liefore the Circuit Judge, 
Floyd was remanded to the custody to the Kht>riff of 
Walton County uj>on an information charging that Floyd 
having been lawfully summoned to work the public 
road in said county, did fail and refuse to work said 
mad; case came to Supreme Court on writ of error; dis- 
posiiiim or: T er remnnding petitioner affirmed; rejiorted 
in 02 Fla. 50. 

William Foster vs. State of Florida, June term 1911; 
convicted of grnnd larceny in the Criminal Court of 
Record for Duval County; disposition affirmed; reported 
iu 02 Fla. 52. 
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Charleston Francis vs. State of Florida, June term 
1911 ; convicted of murder in the second degree in the 
Circuit Court for Oadsden County; disposition reversed; 
reported in 02 Fla. 54. 

Mary Hicks vs. State of Florida, June term 1911; 
convicted of murder in the second degree in the Circuit 
Court for Hernando County; disposition affirmed; re- 
ported in 02 Fla. 62. 

H. F. Hinson vs. State of Florida, June term 1911; 
convicted of larceny of a bracelet of the value of $",000, 
and for receiving, buying and aiding in the conceal- 
ment of same in the Criminal Court of Record for Du- 
val County; disposition affirmed ; reported in 02 Fla. 03. 

H. H. Lewis, Sheriff, vs. Nero Nelson, June term 1911; 
Nelson procured a writ of habeas corpus from the Judge 
of the Ninth Judicial Circuit upon allegation that he was 
unlawfully detained by the Sheriff of Jackson County 
by virtue of a warrant issued by the Justice of the Peace 
charging the petitioner with "feloniously divising and 
intending to injure and defraud the Geneva Lumher Com- 
pany * * did by false promise to perform labor for 
said corporation * * obtain fifteen dollars by falsely 
promising to begin work * * which said promises were 
wholly false and untrue;" case was brought to the Su- 
preme Court upon writ of error; disposition, judgment 
of the Circuit Court discharging the defendant from cus- 
tody affirmed; reported ia 62 Fla. 71. 

Julius McRae vs. State of Florida, June term 1911 ; 
convicted of mnrder in the first degree with mercy 
in the Circuit Court for Gadsden County; disposition 
affirmed; reported in 62 Fla. 74. 

F. M. Phillips vs. State of Florida, June term 1911; 
convicted of assault with intent to murder in the Criini- 
nal Court of Record for Walton County; disposition af- 
firmed; reported in C2 Fla. 77. 
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Cannon Torter vs. State of Florida, June term 1911; 
l'orter was convicted in the court of a Justice of the 
Peace in Jackson County upon a eharge of larceny of 
two hogs; a writ of habeas corpus was applied for. The 
order of the Circuit Court in the habeas corpus proceed- 
ings was that the writ be dismissed and the defendant 
ordered held by the Sheriff; a writ of error was allowed 
by the Circuit Judge under the Statute; Supreme Court 
held that the sentence of the Justice of the Peace void 
for apparent want of jurisdiction and ordered the pe- 
titioner taken by the Sheriff before the proper tribunal 
for appropriate action under the law; reported in 62 
Fla. 79. 

A. J. Bevels vs. State of Florida, June term 1911 ; con- 
victed of uttering a forged instrument in the Criminal 
Court of Becord for Suwannee County; disposition af- 
firmed reported in 62 Fla. 83. 

J. J. Shuman vs. State of Florida, June term 1911; 
convicted of concealing mortgaged property in the Cir- 
cuit Court for Jefferson County; disposition reversed; re- 
ported in 62 Fla. S4. 

Mack Smith vs. State of Florida, June term 1911 ; con- 
victed of eelling liquor in "dry" county in the Circuit 
Court of Manatee County; disposition affirmed; reported 
in 62 Fla. 91. 

Frank Sumpter vs. State of Florida, June term 1911; 
convicted of murder in the second degree in the Circuit 
Court for Columbia County ; disposition reversed ; re- 
ported in 62 Fla. 98. 

E. E. Woodson vs. State of Florida, June term 1911; 
convicted of living in open state of adultery in the Crim- 
nal Court of Becord for Dade County; disposition re- 
versed; reported in 62 Fla. 106. 



Bascom Carlton, Dun Carlton and Marion Carlton 
vs. State of Florida, January term 1912 ; Biiseom Carlton 
convicted of murder in the first degree with Mercy ; Ma- 
rion and Dan Carlton convicted of murder in the sec- 
ond degree, in the Circuit Conrt for St. Johns County; 
disposition, judgment of lower court affirmed at* to all 
the defendants ; reported in 63 Fla. 1. 

P. C. Cox vs. State of Florida, January term 1912; 
convicted of ncessory after the fact of murder in tlie 
Circuit Court for Dade County ; disposition revei-Nt^i ; 
reported in 63 Fla. 12. 

Anderson Davis vs. State of Florida, January term 
1912; convicted of the larceny of a cow in the Crimi- 
nal Court of Record for Walton County; disposition 
reversed; reported in 63 Fla. 15. 

Elizabeth Johnson vs. State of Florida, January term 
1912; convicted of murder in the first degree with mercy; 
disposition revers-ed ; reputed in 63 Fla. 16. 

Sam Ma this and Obe Mathis vs. State of Florida. Jan- 
uary term 1912; convicted of murder in the first degree 
in the Circuit Court for Jackson County; disposition af- 
firmed ; reported in 63 Fla. 21. 

Starke Mathis vs. State of Florida, January term 1912; 
convicted of assault upon a female child under the age of 
ten years in the Circuit Court for Jackson County ; dispo- 
sition affirmed ; reported in 63 Fla. 23. 

Abe Middleton vs. State of Florida. January term 1012 ; 
convicted of murder in the first degree in the Circuit 
Court for Clay County; disposition affirmed; reported in 
63 Fla. 24. 
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R. J. Owens vs. State of Florida, January term 1912 ; 
convicted of usury in the Court of Record for Escambia 
County; disposition affirmed; reported in the 63 Fla. 26. 

Tom Powell vs. State of Florida, January term 1912; 
convicted of larceny in the Criminal Court of Record 
for Duval County; disposition affirmed; reported in 63 
Fla. 34. 

G. D. Presley vs. State of Florida, January term 1912; 
convicted of breaking and entering with intent of eommit- 
ing the felony of larceny in the Criminal Court for Wal- 
ton County; disposition affirmed; reported in the 63 
Fla. 37. 

W. Henry vs. State of Florida, January term 1912; 
convicted of altering the marks of three head of cat- 
tle in the Circuit Court of Osceola County; disposition 
reversed; reported in 63 Fla. 40. 

J. M. Stinson vs. State of Florida, January term 1912 ; 
Stinson was arrested upon a warrant issued by the 
County Judge of St. Lucie County charging him with 
taking fisli with a haul seine in the waters of St. Lucie 
County. On habeas corpus proceedings before the Cir- 
cuit Judge the accused was remanded to the custody of 
the Sheriff; case was brought to Supreme Court upon 
writ of error ; disposition affirmed ; reported in 63 Fla. 42. 

Josephine Townsend vs. State of Florida, January 
term 1912; convicted of embezzlement in the Criminal 
Court of Record for Walton County ; disposition reversed ; 
reported in 63 Fla. 46. 

James V. White vs. State of Florida, January term 
1912; brought to Supreme Court for the second time 
upon charge of murder in the second degree, tried second 
time in the Cicuit Court for Jackson County; disposition 
affirmed; reported in 63 Fla. 49. 
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James E. Whitney vs. State of Florida, January term 
1912 ; convicted of drawing check on bank without funds 
on deposit to pay same, in the Circuit Court for Duval 
County; disposition reversed; reported in 63 Fla. 53, 

Oliver Young, alias Marvel Young, January term 1912; 
convicted of manslaughter in the Circuit Court for Leon 
County; disposition affirmed ; reported in the <»3 Fla. 55. 
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CRIMINAL CASES DISPOSED OF AND WILL BE 
REPORTED IN THE SIXTY-FOURTH FLOR- 
IDA, JUNE TERM 1913. 

Charles L. Scott vs. State of Florida, June term 11)12; 
offense, murder in the first degree; appealed from the 
Circuit Court for Brevard County; disposition reversed. 

George and Billie Best vs. State of Florida; offense 
manslaughter; appealed from the Circuit Court for Cal- 
houn County; disposition affirmed as to George and re- 
versed as to Billie Best. 

E. J. D. Sutton vs. State of Florida; offense, shooting 
into an occupied house; appealed from the Circuit Court 
for Calhoun County; disposition, case affirmed. 

Ben P. Jones vs. State of Florida; offense, larceny of 
a cow; appealed from the Circuit Court for Jackson 
County ; disposition reversed for proper sentence. 

Dan Mayo vs. State of Florida; offense, murder; ap- 
pealed from the Circuit Court for Jackson County; dis- 
position affirmed on a conviction of manslaughter. 

Jake J. Peeler vs. State of Florida; offense, violation 
of local option law; appealed from the Circuit Court for 
Jackson County; disposition, judgment affirmed. 

Noah W. Padgett vs. State of Florida; offense, murder; 
appealed from the Circuit Court for Taylor County; dis- 
position, judgment affirmed. 

Gadi L. Nichols vs. State of Florida; offense, murder; 
appealed from the Circuit Court for Jackson County; 
disposition, judgment reversed. 

T. J. Thorpe et al. vs. State of Florida; offense, un- 
lawful fishing; appealed from order dismissing writ 
of habeas corpus in the Circuit Court for Volusio County ; 
disposition, order of Circuit Court affirmed. 



Eliot Tucker vs. State of Florida; offense, larceny of 
cattle; appealed from the Circuit Court for Pasco County; 
disposition, judgment reversed. 

I. L. Whiddon vs. State of Florida; offense, murder; 
appealed from the Circuit Court of Washington County; 
disposition, jugdment reversed. 

Jose Furentes vs. State of Florida; offense, murder; 
appealed from the Circuit Court for Pinellas County 
from a conviction of manslaughter; disposition, judg- 
ment affirmed. 

Thos. It. Smothers vs. State of Florida; offense, mur- 
der; appealed from the Circuit Court for Franklin County 
from a conviction of manslaughter; disposition, judgment 
affirmed. 

Will Lassiter vs. State of Florida ; offense, assault with 
intent to commit manslaughter; appealed from the Crim- 
inal Court of Record for Walton County from a con- 
viction as charged; disposition,, judgment reversed. 

W. C. Koherson vs. State of Florida ; offense, manslaugh- 
ter in producing an abortion resulting in death ; appealed 
from the Circuit Court for Polk Couuty from a convic- 
tion as charged; disposition, judgment affirmed. 

L. B. Owens vs. State of Florida; offense, murder; ap- 
pealed from the Circuit Court for Escambia County; dis- 
position, the judgment affirmed. 

Gus Revels vs. State of Florida; offense, murder; ap- 
pealed from the Circuit Court for Suwannee County; dis- 
position, judgment affirmed. 

Walter Johnson vs. State of Florida; offense, murder; 
appealed from the Circuit Court for Santa Rosa County; 
disposition, judgment affirmed. 
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Ab Penton vs. State of Florida; offense, murder; Re- 
pealed from a conviction of manslaughter from the Cir- 
cuit Court for Santa Rosa County; disposition, judg- 
ment affirmed. 

William Cloud and Mary Fee vs. State of Florida; of- 
fense adultery; appealed from the Criminal Court of Wal- 
ton County; disposition, judgment reversed. 
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CRIMINAL CASES DISMISSED ON MOTION OF 'IDE 
ATTORNEY GENERAL, 

I hiring the January Term, 1911: 

State of Florida vs. Hugh C. Bethea ; writ of error to t he 
"Circuit Court for DeSoto County. 

During the June Term 1912: 

John Allen vs. State of Florida; writ of error to the 
Circuit Court for Djide County. 

Rohert Lipscomb vs. State of Florida ; writ of error 
to the Circuit Court for Brevard County. 

(hiring the January Tcrv, 1012: 

W. P. Rhodes vs. State of Florida; writ of error lo 
the Criminal Court of Record of Duval County. 

Mack Byrd vs. State of Florida, writ of error to tlie 
Circuit Court for Gadsden County. 

Charles Brown vs. State of Florida ; writ of error to the 
Court of Record for Escambia County. 

J. F. Hazen vs. State of Florida ; writ of error to the 
Circuit C*mrt for Bradford County. 

J. B. Bray vs. State of Florida; writ of error to the 
Circuit Court for Calhoun County. 

Wm. Zeigler vs. State of Florida ; writ of error to the 
Circuit Court of Franklin County. 
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APPEALS THAT WERE NEVER PERFECTED. 

Fred Thompson va. State of Florida; writ of error to 
the Criminal Court of Dade County. 

Henry Richards vs. State of Florida; writ of error 
to the Circuit Court for Volusia County. 

Will Shuman vs. State of Florida; writ of error to 
the Circuit Court for Pasco County. 



HABEAS CORPUS CASES DURING THE TERM OF 
THIS REPORT. 

D. S. Carlton, Sheriff, vs. Peter Johnson, Frank Walrus, 
N. M. Sykes and W. W, Sykcs; writ of error to the Cir- 
cuit Court of St. Lucie County; reversed; reported in 
61 Fla. 15. 

State of Florida vs. Bethea; writ of error to the Cir- 
cuit Court of DeSoto County; appeal taken by the State 
from a dismissal; reversed; reported in 01 Fla. 60. 

George Floyd vs. J. M. Bell, Sheriff of Walton County; 
writ of error to the Circuit Court of Walton County; 
disposition, order remanding petitioner affirmed; reported 
in 62 Fla. 50. 

H. H. Lewis, Sheriff of Jackson County, vs. Nero Nelson ; 
writ of error to the Circuit Court for Jackson County; 
appeal taken from an order dismissing defendant; dispo- 
sition affirmed; reported in 62 Fla. 71. 

J. M. Rtinson vs. State; writ of error to the Circuit 
Court of St. Lucie County; appeal from an order re- 
manding prisoner; order affirmed; reported in 63 Fla. 42. 

Cannon Porter vs. State, H. n. Lewis, Sheriff; writ of 
error to the Circuit Court for Jackson County taken to 
an order remanding defendant to jail; disposition, af- 
firmed; reported in 62 Fla. 79. 
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CRIMINAL CASES PENDING DECEMBER 
31st, 1912. 

Clarence Hunter vs. State of Florida. 
Charles R, Ammons vb. State of Florida. 
Willis Bennett vs. State of Florida. 
Pitch ford and Clark va. State of Florida. 
Collin Smith vb. State of Florida. 
Vann and Hagcn vs. State of Florida. 
Harry Bonaparte vs. State of Florida. 
Lee Collins va. State of Florida. 
Joe Gillvard vs. State of Florida. 
J. K. Stokes vs. State of Florida. 
S. J. Sligh vs. State of Florida. 
C. P. Cochraa vb. State of Florida. 



OFFICIAL OPINIONS— ATTORNEY GENERAL 
DURING TERM OF THIS REPORT. 



FOR THE YEARS 19 11 AND 1912. 



INTEREST ON COUNTY FUNDS. 

Tallahassee, Fla., April 8th, 1911. 
Hon. Albert W. Gilchrist, 

Governor, State of Florida. 
Dear Sir: — 

Replying to your letter of the 3rd inst. wherein yon 
ask me to advise you if there is any law requiring the 
Treasurer of a County to deposit interest on account 
of deposits to the credit of "the funds of the County, I 
beg to advise that we have no statute upon this subject, 
but that it is my opinion that any interest paid upon 
County funds belongs to the County and that said in- 
terest should be paid into the County funds. 
Yours very truly, 



POLLUTION AND OBSTRUCTION OF STREAMS BY 
PHOSPHATE PLANTS. 

Tallahassee, Fla., April 11, 1911. 
Hon. Albert W. Gilchrist, 

Governor, State of Florida, 
Tallahassee, Florida. 
Dear Sir: — 

In the matter of the complaint made to you through 
the Board of County Commissioners of Hillsborough 
County, against certain phosphate plants, upon an alleged 
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obstruction of the Alafla River by such phosphate plants 
in their operation by depositing the screenings from 
said plants into said river and its head waters, I beg 
to advise that in my opinion, if the facts alleged in this 
petition to you, and the documents accompanying the 
same can be established to the satisfaction of the court, 
that the State could procure an injunction enjoining such 
plants from the use of said river and its head waters, in 
such manner as to injure the public health or to injure 
the river for navigation. If after a further investigation 
into this matter it is deemed advisable for steps to be 
taken by injunction on the part of the State, such pro- 
ceedings would, in my opinion, under the law have to be 
brought in the Circuit Court. I have no funds with which 
to defray the expense of such litigation, and there is no 
appropriation from which the funds can be provided, ex- 
cept from your contingent fund. It is my opinion that 
the complaint should be investigated, and, if after the in- 
vestigation it is deemed for the public good, I shall in 
compliance with my duty under the law institute pro- 
ceedings necessary, if I am provided with funds. It is 
my intention to go, within the next day or two, to confer 
with Mr. Wall, Attorney for the Board of County Com- 
missioners, and others in regard to this complaint. 
Respectfully submitted, 



COUNTY SUPERINTENDENT OF SCHOOLS; PAY- 
ING EXPENSES OUT OF SCHOOL FUND. 

Tallahassee, Fla., April 13th, 1911, 
Son. W. M. Hollo way, 

State Supt. Public Instruction, 
Tallahassee, Florida. 
Dear Sir: — 

In reply to your request as to whether or not a county 
Board of Public Instruction is authorized to approve and 
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order paying oat of the county school fund an expense 
accouut incurred by the County Superintendent of Public 
Instruction in attending a meeting of the County Super- 
intendents of Public Instruction of this State, which said 
meeting has been called by the State Superintendent of 
Public Instruction, beg to advise that the only expression 
of our law which I find governing the expenditures out 
of the county school fund is Section 9 of Article XII of 
the Constitution of Florida, which section among other 
things provides that the school fund ''shall be dispersed 
by the County Boards of Public Instruction solely for the 
maintenance and support of public free schools." The 
word "solely" when used in the manner in which it is 
used in this section of the Constitution is construed to 
be a word of restriction or exclusion. 

In view of this rule of construction and the said provi- 
sion of the Constitution, which says that the county 
school fund "shall be dispersed by the County Boards of 
Public Instruction solely for the maintenance and support 
of public free schools" it is my opinion that the law 
does not authorize a County School Board to Bpend the 
county school funds for the purpose of defraying the ex- 
penses of County School Superintendents while in atten- 
dance upon a State convention of the School Superinten- 
dents. 

I regret to find that there is no authority for the allow- 
ance of such items of expense, where it is deemed a wise 
expenditure by the County Boards of Public Instruction. 
Respectfully submitted. 



BOUNDARY LINE OF COUNTIES, 

Hon. A. C. Croom, 
Comptroller, 

Tallahassee, Florida. 
Dear Sir: — 

Replying to your oral request for an opinion as to 
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whether the fact of an artificial change being made in 
the channel of a stream, forming the boundary line be- 
tween such counties, beg to advise that an artificial 
change in the course of a stream foriniug the boundary 
between couuties which causes a new channel does not 
operate to change the legal boundary between the two 
counties. 

Yours very truly, 



BONDS— WITHDRAWAL OF SURETY ON. 

Tallahassee, Fla., May 13th, 1911. 

flon. A. C. Croom, 
Comptroller, 

Tallahassee, Florida. 
Dear Sir: — 

I am in receipt of your letter of the 9th inst. enclos- 
ing letter from Shepard Bryan, of Atlanta, Georgia. You 
wish my opinion upon the subject of Mr. Bryan's letter, 
which inquiry asks to know whether or not the State of 
Florida has any law prohibiting a surety company which 

has the bond of a bank official, from withdrawing the 
bond. 

I beg to advise that I have been unable to find any 
law prohibiting such withdrawal of bond in accordance 
with the terms of the surety bond. 

Respectfully submitted. 
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PAYMENT OF FAIR PREMIUMS. 

, Tallahassee, Fla., May 30th, 1911. 

Hon. A. V r Croom, 
Comptroller, 

Tallahassee, Florida. 

Dear Sir: — 

Senator McMullen and Mr. Brorin have stated to me 
that you wish my opinion as to whether the provisions 
of Chapter 5603 of the Acts of l'»07 would interfere with 
you issuing warrants in accordance with the Act passed 
at this session of the Legislature providing for an appro 
priation for the purpose of paying the Florida State Mid- 
Winter Fair Association premiums, I beg to advise that 
I do not think that the Act of 1007 is applicable to the 
appropriation made for the payment of said premiums. 

Respectfully submitted, 



MID-WINTER FAIR PREMIUMS PAYMENT. 

Tallahassee, Fla., June 16, 1911. 

Hon. A. G. Croom, Comptroller, 
Tallahassee, Florida. 

Dear Sir: — 

Answering your communication of the 8th, inst., where- 
in you invite my atention to the Act passed by the Legis- 
lature recently adjonrned making an appropriation of 
Thirty Thousand Dollars for the payment of premiums 
offered and awarded by the Florida State Mid-Winter 
Fair Association under Chapter 5734 of the Acts of 1907. 
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and request my opinion as to your authority under said 
Acts to pay the following certificates, to-wit : 

No. 916 Lake City Index, printing $ 25.00 

No. 914 Gainesville Sun, printing 25.00 

No. 908 'Jampa Morning Tribune, priuting.... 25(M)t* 

No. 1042 Bearer, cost of diplomas, etc 5GO.O0 

No. 977 Bearer, cost of diplomas, etc 554.00 

I beg to advise that Section 2, of the Act of 1911, as a 
limitation upon the appropriation and the purpose for 
which it Bhall be paid out contains the following pro- 
vision; "Provided the sum herein appropriated shall 
only be used in payment of premiums or prizes as first 
advertised by the Florida State Mid-Winter Fair Associa- 
tion." 

Chapter 5734, of the Acts of 1907, being the Act pro 
Tiding for and authorizing the appropriation for pre- 
miums in the first instance limits the purpose for which 
the appropriation is made by a provision in Section 1, 
of the said Act as follows; "Provided, however, that the 
said sum of fifteen thousand dollars annually shall be 
used entirely for the payment of premiums for the pur- 
pose of introducing competition among the producers of 
products grown in Florida, and shall be used for no other 
purpose, and that the said premiums shall be open for 
the competition of every count\ and individual producer 
in the State of Florida, and shall be applied to the pay- 
ment of county and individual premiums only and not for 
the erection of exposition buildings or in any other way 
defraying the expenses incurred by the said Florida State 
Mid- Winter Fair Association." 

While the language of these two Acts clearly define the 
purpose for which the appropriation was made the legis- 
lative intent is even plainer when we take into considera- 
tion the circumstances existing at the time of the passage 
of the Act of 1907. At that time the Florida State Mid- 
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Winter Fair Association, a private corporation incor 
porated under the taws of Florida, witliin the bounds of 
its authority, was each winter carrying on what was 
known as a "State Fair." The Fair was not under State 
control or management but solely the enterprise of a 
private corporation. This corporation directed all ex- 
penditures, managed and directed the Fair and received 
all proceeds from the enterprise. Believing it for the 
public good that the making of exhibits at said Fairs be 
encouraged, the State through its Legislature in 1907. 
provided the appropriation for this purpose. The Act 
specifically states; "that the said sum of fifteen thousand 
dollars annually shall be used entirely for the payment of 
premiums for the purpose of introducing competition 
among the producers of products grown in Florida and 
shall oe used for no other purpose." Another clause pro- 
vides that the appropriation is for the "payment of 
county and individual premiums only." As a further 
limitation the Act of 1907, states that the appropriation 
shall not be used "for the erection of exposition buildings 
or in any other way defraying expenses incurred by the 
said Florida State Mid-Winter Fair Association." The 
Act passed by the last Legislature as above quoted con- 
tains this limitation ; "the sum herein appropriated shall 
only be used in the payment of premiums or prizes as 
first advertised by the Florida State Mid-Winter Fair 
Association to he given or awarded." 

Construing the Act of 1911, and the Act of 1907, to- 
gether it is my opinion, that the appropriation made by 
tlie Legislature at its ic.ent session is for the purpose of 
"payment of premiums for the purpose of introducing 
competition among the producers of products grown in 
Florida." The list of such premiums being limited by the 
recent Act to those "premiums or prizes as first adver 
tised by the Florida State Mid-Winter Fair Association 
to he given or awarded." 

The State under these Acts undertook nothing more 
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than tlie payment of premiums awarded upon exhibits of 
products, leaving to the Fair Association, which was 
operating the Fair the duty of defraying all expenses. 

The items about which you make inquiry are not pre- 
miums awarded upon exhibits of "products grown in 
Florida," and upon an examination of list of premiums as 
first advertised I do not find these items, therefore, my 
duty compels me to advise that under the law I find no 
authority for the payment of the same by you. 

Following the general rule of statutory construction, 
our Supreme Court in the case of Palmer vs. Parker, 52 
Florida Report p. 389, held that in construing a statute 
that if the language is clear and admits of but one mean- 
ing, the Legislature should be held to have intended what 
it has plainly expressed. It is under this rule of con- 
struction that I base the foregoing opinion. 

Respectfully submitted, 



AUTOMOBILE TAX LAW OF 1011. 

Tallahassee Fla.. Aug. 23, 1911. 

Hon. A. C. Crnom. 
Comptroller, 

Tallahassee. Florida. 
Dear Sir: — 

Replying to your communication asking my construc- 
tion upon several features «f the automobile (ax law, the 
same being Chapter f>212 of the Acts of 1011, I beg to say 
that on account of the provisions of the said Act failing 
to make clear the points about which you make inquiry 
it is a difficult matter to determine just what was the in- 
tention of the Legislature upon the questions raised. After 
some investigation I fail to find any decisions in our own 
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State or from other States directly on these points. Fol- 
lowing the general rule of construction that all Acts upon 
a subject should be construed together and also that no 
law should be construed to have a retroactive effect, un- 
less it clearly appears in the law that this wnB the in- 
tention of the law-making power, I beg to suggest and 
advise that as the license year under the general license 
tax law begins October 1st that persons who obtain an an- 
nual license should obtain the same covering a period 
dated from October 1st Thereafter, the issuance of a 
license for the fractional part of the year should be gov- 
erned by the general license tax law of 1!)07. As the 
law went into effect on August 2nd it is my opinion that 
the tax should be paid upon a proportionate basis for the 
fractional part of the year from August 2nd to October 
1st, being for two months only. 

As the license tax provided is a county tax, exclusive- 
ly, it is my opinion that the county commissioners should 
provide all necessary blanks for the application and 
for the license, and should also furnish the metal tags 
required to be used. As to the form of hlanks, the au- 
thorities can ascertain from the Act what informal ion 
is necessary to be retforth by the applicant. 

The law does not contemplate that a regular form for 
State and county license should be used. I find noth- 
ing in the law indicating that a person who has taken 
out a garage license shnnld be exempt from the provisions 
of the said Act. 

As to whether the tags to be used shall be uniform 
throughout the State or not, the Act fails to indicate. 
It is, therefore, my opinion, from the language of the 
law, that uniformity throughout the State is not required. 

I am return ing herewith letters from lion. P. H. 
Wright, Hon. C. L. bandy, Hon. H. B. Saunders, Jr., and 
Hon. W. G. Long, as per your request. 

* 

Respectfully submitted, 

4— A. U. 
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UNFINISHED BUSINESS OF ABOLISHED COURT. 

Tallahassee, Fla., Sept. 7th, 1911. 

Eon. A. C. Croom, 
Comptroller, 
Tallahassee, Fla. 

Dear Sir: — 

Answering your inquiry relative to paying the supple- 
mentary payroll for jurors serving at the June term of 
the Criminal Court of Record of Suwannee County, 1 beg 
to advise that the jurors were entitled to $3.00 per day 
under the law, while they only received $2.00 per day. 
This being true, they are entitle to the balance of $1.00 
per day, and while the law does not expressly so provide 
it is my opinion that these witnesses may be paid the 
balance due them through the Clerk of the Circuit Court 
who had transferred to him the unfinished business of 
the Criminal Court of Record. 

Respectfully submitted, 



CONTNTS OF PACKAGE— PURE FOOD LAW. 

Tallahassee, Fla., Sept. 19, 1911. 

Eon. B. E. HeLin. 

Commissioner of Agriculture, 
Tallahassee, Fla. 
Dear Sir:— - 

Replying to your letter of the 5th inst, wherein you 
wish ic, know if under the proviso to the fourth p.u:i 
graph under the subhead, "In Case of Food of Section 5, 
of the Pure Food Act approved June 5th, 1911, compounds 
such as "cottolene" would be exempt from having placed 
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1 hereon the net con ten ta of the package. I beg to advise 
that the rule of construction is that the legislative in- 
tent shall govern an far as it can be ascertained from 
the act. Following this general mle of construction it 
is my opinion that the proviso was intended (o n-iiove 
the manufacturer's of "cottolene" or any similar articles 
known by their own descriptive name, from the require- 
ment of the third paragraph, that the net contents of 
the package be stated on the outside of the package. 

Sutherland on statutory construction, Section 352, t&ya: 
"The natural and appropriate office of the proviso being 
to restrain or qualify some preceding matter, it should be 
confined to what precedes it unless it clearly appears to 
have been intended to apply to some other matter. It 
is to be construed in connection with the section of which 
it forms a part, and it is substantially an exception." "It 
should be construed with reference to the immediately 
preceding parts of the clause to which it is attached." 

Respectfully submitted, 






LEGAL TITLE TO JACKSON SQUARE —LOCATE 
FLORIDA SUPREME COURT BUILDING. 

Tallahassee, Fla., September 28, 1911. 

Bon. Albert W. Gilchrist, 
Governor, 

Tallahassee, Florida. 
My dear Sir: — 

Replying to your communlaction wherein you request 
my opinion upon the title to that certain tract of land 
located in the City of Tallahassee, commonly known as 
"Jackson's Square," I beg to advise that by an Act of 
Congress, approved March 24th, 1824, the United States 
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Covernuient granted to the then Territory of Florida one 
quarter section of land at the point selected for the per- 
manent seat of government of the Territory, said land 
being granted as a location for the capitol building and 
aid in the erection thereof. 

After the aforesaid grant by the Federal government, 
the Legislative Council of the Territory by Act approved 
December 11th, 1824, provided that the site selected for 
the seat of government should he laid off in a town to be 
known by the name of Tallahassee; that a skilful surveyor 
should be employed to lay off the said town; that three 
commissioners should be appointed by the Governor, who 
should superintend the laying off of the town, should sell 
lots and erect at or near the centre of said town one wing 
of the capitol to cost not exceeding twelve thousand 
dollars. 

While I have been unable to find any where the original 
plat of the town, or a copy thereof, it is my opinion from 
the record of deeds made by the Commissioners of the 
City of Tallalnissee as appear ujMin the deed records in 
the Office of the Clerk of the Circuit Court, that soon 
after the passage by the Legislative Council of the afore- 
said Act of 1824, the South East quarter of Section 36 of 
Township 1, North of Range 1, West was laid off as the 
Town of Tallahassee and the wing of the capitol provided 
for by the said Act was located on the present capitol 
square. The square in question constitutes part of the 
quarter section above mentioned and was doubtless left 
as a vacant tract of land on the original plat of the city. 
I find that on March 17th, 1828 the Commissioners deeded 
Lot 140 in the City of Tallahassee. Upon reference to the 
maps now in use in the City, I find this lot to face the 
street East of ".Jackson Square." The City of Tallahassee 
composed of the Southeast quarter of Section 36, Town- 
ship 1 North, Rancre 1 West, was incorporated December 
5th, 1825, by the Legislative Council. 
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It iB apparent that the title to the piece of land now 
known as "Jackson's Square" was by the Act of Congress 
of 1824 vested in the Territory of Florida. In order to 
have divested the Territory of its title to the said tract 
of land there must have been a deeding away of the same 
or a dedication thereof an a public square. As to how this 
tract of land was designated on the original map of fhe 
city I am unable to say. The oldeBt map of which I have 
been able to get any trace, is a map made in 1867, known 
as the Duval map. By what authority this map was made 
I am unable to ascertain. There seems to have been no 
authority from the State. On this map the land in ques- 
tion is designated as "Jackson Square." However, to And 
the State by this map, it must have been made by a per- 
son duly authorized by the State. 

A dedication of land for a public park may be estab- 
lished deed, by an oral dedication, by its designation as 
such on a map or by long acquiescence. There can be no 
acquiescence on the part of the State and from a very 
thorough investigation, 1 find no evidence of an oral, a 
deed or a map dedication of the land in question as a 
public square. 

From all the evidence I find in existence concerning 
this property, I fail to "And any evidence by which it can 
be established thai the Territory or State ever parted 
with its title to said property. If the original map of the 
City of Tallahassee was in existence doubtless it would 
explain what was the intention of the Territory concern- 
ing "Jackson Square," but without it or other evidence 
of a dedication of said tract as a public square, the title 
would remain in the State. 

The burden of proof is upon the person claiming the 
dedication and unless further evidence can be discovered 
than I have been able to find, I believe the Courts would 
refuse to interfere with the State placing the Supreme 
Court building on this square. 
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As rny conclusions are based upon the absence of evi- 
dence, other than the grant of this land to the Territory 
by the United States rather than upon evidence in ex- 
istence, I do not mean to say that my opinion thus 
reached would be sustained by the Courts if competent 
evidence is brought forth by any one to the effect that this 
plat of land was designated as a square or park on the 
-original map of Tallahassee. 

A dedication must be proven and I find no evidence of 
a dedication of this property as a public square; therefore, 
it is my opinion from all the records I have been able to 
find that there is no record evidence of the Territory or 
State ever having parted with the title to the tract of 
land in question. 

Respectfully submitted, 



BOARD OP CONTROL— AUTHORITY TO PURCHASE 
LAND FOR STATE INSTITUTIONS. 

Tallahassee, Fla., October 7th, 1911. 

Bon. A. €. Groom, 
Comptroller, 

Tallahassee, Florida. 

Dear Sir: — 

Answering your inquiry relative to the Board of Con- 
trol being authorized to purchase certain land for the 
use of the Florida School for the Deaf and Blind and 
also the University of Florida, I beg to advise that upon 
reference to the legislative journals of 1911, I find that 
among the items constituting the sum of money appro- 
priated for these institutions, I find that $5,000.00 was in- 
cluded for the purchase of additional land at St. Augus- 
tine, $0,000,00 was included for purchase and improving 
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campus at the University, $4,000.00 for the purchase of 
land at the Agricultural and Mechanical College for 
Negroes at Tallahassee. These items heing necessary to 
make up the totals of the appropriations, I am of the 
opinion that it was the intention of the Legislature that 
said sums should be used for the said purposes. There- 
fore I believe the appropriation Act authorized expendi- 
tures for the purposes above mentioned. 
Yours very truly, 



IMMATURE FRUIT LAW— ENFORCEMENT. 

Tallahassee, Fla., October 10th, 1911. 
Bon. B. E. McLin, 

Commissioner of Agriculture, 
Tallahassee, Florida, 
Dear Sir: — 

Replying to your letter of the 6th inst. requesting my 
opinion as to whether or not it is incumbent upon your 
department to enforce the "Immature Fruit Law," being 
Chapter 6236, Laws of Florida, Acts of 1911, I beg to 
advise that I fail to find in this law any provisions dir- 
ecting or making it specifically your duty to enforce the 
same. The law is a general criminal statute with no 
special direction or provisions Bet forth therein for its 
enforcement. It is incumbent upon the police and other 
law officers of the Slate to enforce this as other criminal 
statutes. The law in nowise refers to the general Pure 
Food law, further than to contain in the penalty clause 
the following: "and the fruit whether immature or other- 
wise unfit for consumption or misbranded shall be sub- 
ject to seizure and disposition as in the case of adulterated 
or misbranded foods or drugs." In all cases where a 
seizure is authorized under the general pure food law, 
the law specifically defines what constitutes a misbrand- 
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ed or adulterated article but the statute whicli we are 
considering merely tuukes it unlawful for a person to 
aell, otter tor sule, ship or deliver any "citrus fruits which 
are immature or otherwise unlit for consumption" and 
fails to define what constitutes immature fruit unfit for 
consumption. The standard not being fixed by the law 
if is a question for the consideration of the courts as to 
whether or not any particular lot of fruit "is immature 
or otherwise unfit for consumption." X either yourself 
nor the State Chemist tire authorized by the Act to fix 
the definition of "immature fruit unfit for consumption*' 
or to adjudicate the question as to what constitutes "im- 
mature fruit unfit for consumption." 

While Section !) of Chapter G122 of the Laws of Florida, 
which is part of the general Pure Food Law, would possi 
bly authorize seizure under the "Immature Fruit Law" 
in cases where the court sustained the charge that the 
accused was offering for sale or selling citrus fruits which 
were immature or otherwise unfit for consumption, yet 
in cases where the accused is acquitted I doubt very much 
if the authority given by said section would protect you 
against an action for damages. 

Under the general Pure Food law you have the author- 
ity to have examinations and inspections made of citrus 
fruits for the purpose of ascertaining whether there is 
any misbranded or artificially colored fruit. Constru- 
ing the "Immature Fruit Law" and the genera) "Pure 
Food Law" together it is my opinion that your depart- 
ment is authorized to make inspections nf alleged green 
fruits and make such reports thereon to the proper police 
and law officers as may be required by law. Under the 
"Immature Fruit Law," however, the action of your de- 
partment would perhaps, for reasons herein stated, be 
entitled to no more consideration than complaint made by 
any citizen nf the State who may complain and allege a 
violation of said statute. 

Respectfully submitted. 
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RAILROAD TAX LEGALLY DUE. 

Tallahassee, Fla., Oct 20th. 1911. 

Eon. A. C. Croom, 
Comptroller, 

Tallahassee, Fla. 

Dear Sir: — 

Replying to your communication wherein yon state that 
the Brooks vi lie & Hudson Eailroad Company still owes its 
1909 and 1910 taxes, as well as its license tax due October 
1st, 1910, and wherein you make reference to the fact that 
the question was raised some time ago as to whether these 
taxes were or not legally assessed, and wherein you ask 
my advise as to what action to take, I beg to advise that, 
in my opinion, only such part of the railroad track as 
was in actual existence at the time of the assessment was 
subject to taxation. The license tax, in my opinion, iB 
assessed for the privilege of operating a public railroad. 
If this Toad was a common carrier on October 1st, 1911, 
it would be subject to the license tax. If it was not it 
would not be. 

I would suggest that the usual method for the collec- 
tion of delinquent railroad taxes should be followed in 
an effort to collect the taxes legally assessed in accord- 
ance with the above views. 

I know there ib a contention that the railroad ceased 
to be a railroad, and was merely a tram road, and for 
this reason was not subject to taxation as a railroad, 
but as it was assessed I deem it advisable for the courts 
to settle the question. 

Respectfully submitted, 
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LICENSE TAX ON STATE BANKS. 

Tallahassee, Fla., October 20, 1911. 

Hon. A. C. Croom, 

Comptroller, 

Tallahassee, Florida. 

Dear Sir: — 

Replying to your letter of the 13th, iost, wherein you 
wish to know if a State Bank is not exempt from the 
license tax in view of the fact that the license tax cannot 
be enforced against a National Bank I beg to advise that 
upon a research I fail to find any law indicating that tbe 
license tax is invalid against State Banks for this reason. 

Respectfully submitted. 



SALE OF SECURITIES OF INSURANCE 
COMPANIES 

Tallahassee, Fla-, November 4, 1911. 
Hon. W. V. Knott, 

State Treasurer, 

Tallahassee, Florda. 

Dear Sir: — 

In re application of Mattie C. Walker for sale of securi- 
ties of the Caladonia Insurance Company to pay a judg- 
ment obtained in Citrus County by J. C. Walker. 

Replying to your inquiry in the above matter I beg to 
advise that I find no law or authority which ia my opin- 
ion authorzes you to suspend or withhold the procedure 
provided by the Statutes for the collection of the afore- 
said judgment against the said Caladonia Insurance Com- 
pany. 

Respectfully submitted. 
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AUTHOKITY OF COUNTY TO PAY CERTAIN BILLS 

OF COUNTY TREASURER. DEPUTY SHERIFFS 

SALARY. LICENSE INSPECTOR. HORSE 

HIRE FOR SHERIFF. COUNTY 

ENGINEER. 

Tallahassee, Fla., November 4, 1911. 

Hon. Albert W. Gilchrist, 
Governor, 
Tallahassee, Florida. 

Dear Sir: — 

I am in receipt of your communication of October 28th, 
which reads as follows: 

"The following is a quotation from the report of the 
State Auditor, dated October 27th, referring to Duval 
County :" 

"It appears that the Treasurer is in thiB predicament. 
Both the School Board and the County Commissioners 
refuse to pay his commissions for receiving and disburs- 
ing the school funds. There is no question of the cor 
rectness of his bill, but each board contends that the other 
should pay it. It is customary for tbe School Fund to 
pay these commissions and in my judgment should be 
paid out of this fund. 

"Kindly let me know from which fund these commis- 
sions should be paid. 

Payment monthly to Sheriff for Deputy at Panama, 

salary 120.00 

Horse Hire, fl.00 per diem per month 30.00 

Servant at jail, 75c per diem per month 20.00 

Guard at jail, $1.00 per diem per month 30.00 

"Please let me know if the Count v Commissioners have 
any authority to make such payments. 
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"The Board employs a Civil Engineer at a Balary of 
fl,S00 per aim tun, who has supervision of the County 
ICoad Building. 

"Have the County Commissioners a right to employ 
Civil Engineer? 

"A License InBpector is also employed at a Balary of 
$80 per month. 

"Have the County Commissioners a right to employ such 
Inspector? 

"The payment to physicians for autopsies run from 
(20.00 to $100.00. What is the maximum amount allowed 

a physician for audi purposes? 

» 

"The clerk is paid by the county for indexing records. 
Dave the County Commissioners a right to pay the clerk 
for such ?" 

Replying to yonr inquiry I beg to advise as follows, 
to-wit : 

1st. That in my opinion the School Board should 
pay the commissions due the Treasurer for receiving and 
disbursing the school funds. 

2nd. That I find no law authorizing the County Com- 
missioners to make monthly payment to Sheriff for, 
Deputy's salary $20.00 

3rd. That under the provisions of Section 1683, it is 
my opinion that the County Commissioners may allow 
to the Sheriff pay for the hire of a servant at the rate 
of not more than seventy-five cents per day. The services 
rendered to be for the county and not the sheriff per 
sonally. 

4th. That I find in Section 1683, that ibe Sheriff is 
allowed for "guards not more per day than $1.00." It 
is my opinion that the Commissioners under this pro- 
visions of the law have authority to allow pay for a guard 
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at jail at the rate of $ 1.00 per day, if a guard in actually 
required for the safe keeping of the prisoners. 

5th. That I find no Jaw authorizing the Commissioners 
to pay the Sheriff for "Horse Hire $1.00 per diem, per 
month |30.00." While section 1683, provides for "horse 
hire, no more per day than f 1.00." I do not think the law 
contemplates that the Sheriff shall have a horse furnished 
to him regularly at the expense of the County, 

6th. That I find no law authorizing the Commissioners 
to employ a License Inspector, and it is therefore, my 
o pin on that the employment of a License Inspector at a 
salary of $60.00 per month is unauthorized. 

7th. That I fail to find any law authorizing the Com- 
missioners to employ a Civil Engineer as Superintendent 
of the County Road building at a salary of $1,800.00 per 
annum. Section 852 of the General Statutes makes pro- 
vision for the employment by the Commissioners of a 
county Road Superintendent at a salary of not more than 
two dollars per diem for each day that he is actually en- 
gaged in the discharge of his duties. The Road Superin- 
tendent should supervise, direct and have charge of the 
maintenance and building of all public roads. The said 
superintendent to be subject to general supervision of the 
Board of County Commissioners. 

8th. That the fee for post mortem examination, is 
fixed by the provisions of Section 4101 of the General 
statutes at ten dollars. This seems to be the only fee au- 
thorized by the law for autopsies. 

9th. That it is my opinion that the law does not con- 
template or authorize the Commissioners to pay the Clerk 
of the Circuit Court for indexing records of private 
conveyances filed with him for record. 

Respectfully submitted, 
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COUNTY OFFICERS— RESIDENT OF NEW COUNTY, 
BUT COMMISSIONED FOR OLD COUNTY. 

Tallahassee, Fla., November 24th, 1911. 

Hon. Albert W. Gilchrist, 
Governor, 

Tallahassee, Florida. 



Dear Sir: — 

I am in receipt of your letter of this date wherein yon 
state that you are in receipt of a telegram from Mr. R. 
II. Sammons, of Tarpon Springs, Florida, who holds a 
commission as Justice of the Feaee for the Fourteenth 
Justice District of Hillsboro County, reading as follows : 

"County Attorney Raney advises me that I have no au- 
thority as State officer in Pinellas or Hillsboro County. I 
have both civil and criminal actions pending which re- 
quire my attention. Tampa officials refuse to issue or cer- 
tify and process in this jurisdiction. Wire me what action 
to take," and wherein you request my opinion upon the 
question raised in said telegram. 

Replying to your communication, I beg to advise that 
it is my opinion that Mr. Sammons is no longer a Justice 
of the Peace of Hillsboro County, as his former district 
is now in Pinellas County. There are no Justice Districts 
in the new county, as said Pinellas County has not yet 
been divided into Justice of the Peace Districts as re- 
quired by Section 2066 of the General Statutes; therefore 
he has no authority as a judicial officer in either county. 

AH of the offices in the new county of Pinellas remain 
vacant until filled by you as required by Section 4 of Chap- 
ter 6247, of the Laws of 1911. 

Respectfully submitted, 
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TORE FOOD LAW— BENZOATE OF SODA. 

Tallahassee, Fla., November 25th, 1911. 

Hon. B. E. McIAn, 

Commissioner of Agriculture, 
Tallahassee, Florida. 

Dear Sir: — 

I am in receipt of your letter of Oct. 28th, 1911, which 
reads as follows: 

"I here hand you a communication in the form of a brief 
from Messrs. Kay & Doggett, attorneys at law of Jack- 
sonville, Florida, in which is discussed the proposition of 
the goods sold by their clients, to-wit: The Blue Label 
Catsup Manufacturing Company, in which they undertake 
to show that their goods are exempt from the provisions 
of our pure food and drug statute as amended and passed 
by the Legislature of 1911. 

The Commissioner of Agriculture, under the advice and 
co-operation of the State Chemist, has held that these 
goods are not exempt from the provisions of onr law, and 
that they are not permitted to use preservatives such as 
benzoate of soda in the preserving of their goods, and that 
same can not be legally sold in Florida or shipped into 
the State other than as permitted under our regulation 
No. 3, which is promulgated in order to indicate the 
method that would be pursued by this department in the 
enforcement of said law. 

We would be glad to have your opinion on this subject 
at as early a date as is practicable." 

Beplying thereto I beg to advise that Section 4 of Chap 
ter 6122 of the Laws of 1911, provides as follows, to-wit: 
"That for the purpose of this Act, an article shall be 
deemed to be adulterated" (Paragraph eight). "If it con- 
tains any chemical preservative or anti-ferment; such as 
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formaldehyde, salicylic acid or soli cy la tea, boric acid or 
borates, benzoic acid or benzoates, or flurorides." 

In construing a statute, it must be so construed as to 
effect to the evident legislative intent, even if the result 
seems contrary to rules or construction and the strict let- 
ter of the statute, K, & W. Co. vs. T, S. L. B. Co., 55 
Pla. 728. Curry et al. vs, Lehman, 55 Fla. 847. 

In seeking to arrive at the legislative intent as it ap- 
pears in the said Section 4 of Chapter 6122 of the Laws 
of 1011, it is my opinion that the Legislature intended to 
make the use of benzoates in foods, an adulteration 
thereof. 

While the words ''such as" when nsed in many connec- 
tions and ways may mean "similar to" or "of the like 
kind," it is my opinion that it was not the legislative in- 
tent that it should have such meaning in this statute. Sec- 
tion 4 of said Act sets out to define and prescribe what 
shall be deemed an adulteration of foods and drugs. Para- 
graph eight of snid section, intended to designate as adul- 
terants the preservatives therein named, and this I think 
to have been the legislative intent, although the words 
"such as" were used preceding the articles set forth. The 
evident legislative intent was that the use of the pre- 
servatives named in said paragraph eight should consti- 
tute an adulteration. 

Forth er answering your inquiry, I beg leave to advise 
that I am of the opinion that "Bine Label Tomato Cat- 
sup" is not a distinctive name as contemplated hy the 
first section of paragraph four, under the sub-head, "In 
Case of Food," of Section 5 of said Chapter 6122, which 
reads as follows, to-wit: "In the case of mixtures or com- 
pounds which may be now, or from time to time, hereafter 
known as articles of food under their own distinctive 
names, etc." 

The U. S. Department of Agriculture, by regulation 20, 
defines a "distinctive name" to be "a trade, arbitrary, or 
fancy name which clearly distinguishes a food product, 



Go 

mixture, or compound from any other food product, mix- 
ture, or compound." 

It is my opinion that "Blue Label Tom tin Catsup*' is 
not a distinctive name that clearly distinguishes it as a 
fod product or mixture from any other food product or 
mixture. The word* "Tomato Catsup" is the name of 
the food product or mixture, and the words "Blue Label" 
constitute merely the trade mark or brand under which 
Curtice Brother* sell their "Tomato Catsup." Many com- 
panies sell "Tomato Catsup," and practically nil of thpm 
have a trade mark or brand under which they sell the food 
product or mixture commonly known as "Tomato Catsup."' 
What do we find in any of these brands to indicate that 
one "Tomato Catsup,*' al though it may have n different 
brand, is a distinct food product or mixture and not a 
similar food product or mixtures to other Tomato Cat 
sups. 

Can we say that in the name "Blue Uibel Tomato Cat- 
sup" we find anything that indicate* that the mixture so 
labeled is a food product or mixture clearly distinguished 
by such name as a food product m* mixture from any 
other brand of tomato catsup. "Blue Label" indicates the 
brand of the article — "Tomato Catsup" is the name of the 
food product or mixture. 

Respectfully submitted, 



AUTHORITY OF COUNTY COMMISSIONERS TO KM- 
PLOY A CIVIL ENGINEER. 

Tallahassee. Fla., Nov, 25, 1011. 
Eon. Albert W. Gilchrist, 
Governor, 

Tallahassee, Fla. 
Dear Sir: — 
Replying to your letter of this date wherein you say the 

u— A, G. 
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Hoard of County Commissioners of Duval County "em- 
ploys a Civil Engineer at a salary of Eighteen Hundred 
Dollars per annum, who lias supervision over the county 
road building," and ask me to advise you whether the said 
Board is authorised by law to employ a civil engineer at a 
salary of Eighteen Hundred Dollars per annum, to have 
supervision over the county road building, I beg to ad- 
vise that Section 852 of the General Statutes prescribes 
the duties, and fixes the salary of the County Road Super- 
intendent at "not over two dollars per diem for each day 
he is actually engaged in the discharge of his duties." It 
is his duty "to supervise, direct and have charge of the 
maintenance and building of all public roads, culverts and 
bridges in the county, and he shall submit to the Board 
of County Commissioners an itemized monthly report of 
all work done and in progress and moneys expended." 

If the Civil Engineer employed by the Duval County 
Board has such supervision over the county roads of Du- 
val County as prescribed by Section 852, and performs 
the duties therein required of the County Road Superin- 
tendent, then he is in fact the Road Superintendent of 
Duval County, and only entitled as such Superintendent 
to the salary allowed by the said Section 852 of the (Gen- 
eral Statutes. If the said Civil Engineer is not exercising 
and performing the duties and functions required of the 
County Road Superintendent, but is merely engaged as 
Civil Engineer to perform the engineering work and other 
expert services that may be necessary in the building of 
a system of hard surface roads with the funds arising 
from a million-dollar bond issue, then, I think, his em- 
ployment authorized under the general authority of the 
Board of the County Commissioners as being incidental 
and necessary to their duty to build the hard surface 
roads. I have given my opinion upon two assumed con- 
ditions, for the reason that I am unable to determine from 
your letter whether the Civil Engineer is employed to 
perform engineering work and other expert work in con- 
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nection with the road building in Dm-al County f>r i-s em- 
ployed as the County Road Superintendent. 

Respectfully submitted, 



BONDS OF CITY OF JASPER. 

Tallahassee, Fla., November 28, 1911. 

Bon, W. V. Knott, 
Treasurer, 

Tallahassee, Florida. 
Dear Sir: — 

I beg to advise that I have examined the certified copies 
of the records under which the City of Jasper, Florida, 
issued under date of July 15th, lftll, a $30,000 issoe of 
Municipal Bonds, and beg to advise you upon a considera- 
tion of these records and the validating Act passed by the 
Legislature of lftll, I am of the opinion that the said 
bonds constitute a legal and binding obligation or the said 
City of Jasper, Florida. 

Respectfully su bin i t ted , 



MERGER OF INSURANCE COMPANIES. 



Tallahassee, Florida, December 15, 1911. 

Bon. W. V. Knott, 
Treasurer, 

Tallahassee, Florida. 
Dear Sir: — 

Answering your inquiry as to whether or not the merger 
or consolidation of "The Spring Garden Insurance Com- 
pany" of Philadelphia, "Union Insurance Company" of 
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Philadelphia ami "The Insurance Company of the State 
of Pennsylvania" constitute a new company in contem- 
plation of our laws requiring the payment of charter fees, 
I beg to advise that, in lny opinion, the "Insurance Com- 
pany of the State ol" Pennsylvania" is a new corporation, 
with increased capital, and different powers from the old 
company by the same name. 

We have no law in this Stale taking care of a merger 
or consolidation, therefore I belit-ve when the new cor- 
poration desires to do business in Florida it would have 
to file its charter and pay the required charter fee 

Respectfully submitted, 



AUTHORITY TO ARREST ON NAVTOABLE WATER 
IN THE STATE. 

Tallahassee, Fla., January 3, 1912. 

Hon. Albert W. Gilchrist, 
Governor, 

Tallahassee. Florida. 

Dear Sir: — 

I am in receipt of your letter of January 1, 1912, ask- 
ing my opinion sis to whether or not you should instruct 
the Sheriff of Washington County to serve extradition 
warrant upon Mrs. C. C. Adams, who is wanted hv the 
State of Alabama, and who is now on St. Andrews Bay 
aboard a boat, will advise that it is my opinion that a 
Sheriff may arrest a person on hoard a boat in St. An- 
drews Ray. as this body of water is within the limits of 
the jurisdiction of the State of Florida, therefore you have 
the authority to instruct the arrest. 

Respectfully submitted, 



TITLE TO LANDS PURCHASED FOR THE UNIVER- 
SITY OF FLORIDA. 

Tallahassee, Fla., January 5, 1912. 

Hon. J. G. Allium. 

Secretary Board of Control, 
Tallahassee, Florida. 

Dear Sir: — 

In compliance with On* request of Hip Board of Control, 
I beg to advise thai I liave exiimi m j il the two hub tracts 
submitted to me, covering the lam 1 which is bring pur- 
ehased from Mi-. Thomas and Mr. (Hazier for the Univer- 
si I y at Gainesville, and beg to re pur I as follows: 

It is my opinion that W. R. Thomas and II . II. Glazier 
are the owners in fee simple of the said property, subject 
only to a mortgage given by H. II. Glazier niton a half in- 
terest in the land in favor of W. It. Thomas Live Stock 
Company. A satisfaction of this mortgage should be pro- 
cured. 

I have examined the deed submitted and find the same 
to be a warranty deed, regular in form except the notary 
public who took the acknowledgement of Mr. and Mrs. 
Thomas failed to alii* his official seal. The seal should 
be affixed. As to whether or not Hie description' set 
forth in the deed covers the property being purchased, I 
would advise that you check over the same, as I do not 
know the description of the property being purchased 

Respectfully submitted, 
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INSURANCE ON ASSESSMENT PLAN. 

Tallahassee, Fla., January 15, 1912. 

Ron. W. V. Knott, 

State Treasurer, 

Tallahassee, Florida. 

Dear Sir: — 

Replying to your letter of the 9th innt., wherein you 
transmit to me the charter and by-laws of the "National 
Life Association" of DesMoines, Iowa, and ask my opin- 
ion as to whether or not this company is subject to the 
laws of this State applicable to life insurance companies, 
I beg to advise that, in my opinion, said association is 
subject to the laws of this State governing life insurance 
companies. Sections 2758 and 2759 of the General Sta- 
tutes seem to make no exception on account of an in- 
surance business carried on upon the assessment plan. 

Respectfully submitted, 



ALACHUA AND MARION COUNTIES— BOUNDARY. 

Tallahassee, Fla., February 14, 1912. 

Hon. Albert W. Gilchrist, 
Governor, 

Tallahassee. Florida. 

Dear Sir: — 

In compliance with your request, dated February 2, 
1912, in which is enclosed various correspondence upon the 
subject as to whether or not Orange Lake is in Alachua 
or Marion County, T beg to advise that: 

(I) Section 3d, General Statutes, defining the boun- 
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dary lines of Alachua County gives the southern mar- 
gin of Lake Orange as the boundary. 

(2) Section 37, General Statutes, defining the boun- 
dary line of Marion County, gives the southern margin 
of Orange Lake as the bounary. 

There seems to be no doubt about the said Lake being 
in Alachua County. 

(3) Section 1 of Chapter 5971, Acts of 1909, pro- 
vides that no fresh water fish shall be shipped out of 
the county when caught from the fresh water of Ala- 
chua County. 

(4) Section 2, Chapter 5972, Acts of 1909, makes it 
unlawful for any common carrier to transport such fish ; 
except catfish from Alachua County. 

(5) Chapter 6261, Acts of 1911, provides what size 
and kind of fish that may be caught from the fresh wa- 
ter lakes and streams of Alachua County, etc. 

(6) Section 3765, General Statutes, provides the size 
and kind of devices prohibited in catching fish and the 
exceptions. This section is a general law and appliet 
in all counties not having a special law upon that fea- 
ture, 

(7) Section 3770, General Statutes, makes it the duty 
of the Sheriff of each county to see that the fish laws 
are enforced. 

I deem it needless for me to quote the acts and stat- 
utes above referred to as they may be found in the of- 
fice of the County Judge or in the office of the Clerk of 
th Circuit Court, and it would be rather voluminous if 
T should try to put it in a letter. 

Respectfully submitted, 
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BUILDING AND LOAN ASSOCIATION— MONEY 
LENDING. 



Tallahassee, Fla., February 29, 1912. 

Hon. Albert W. Gilchrist, 
Governor, 

Tallahassee, Florida. 

Dear Sir: — 

Replying to your letter of February 13, 1912, in which 
you request me to examine the attached proposed charter 
of Providence Home Association and advise whether it 
complies in form and substance with the provisions of 
law governing sucli corporations, I beg leave to advise 
that I have examined the proposed charter, and it is 
my opinion that Article 11 of said charter does not con- 
form to Chapter 2738, General Statutes of Florida, which 
clearly defines the special provisions of law for building 
and loan associations, in that said proposed charter pro- 
poses to do a money lending business and secure pay- 
ments by notes or bonds secured by mortgage, without 
stating that loans shall be made to stock or certificate 
holders only and for their benefit. 

The last sentence of said article provides that "the 
objects and purposes specified in the article shall be 
construed as to independent objects and in furtherance 
and not in limitation, etc." 

Also Article III of said proposed charter does not con- 
form to Section 2737, General Statutes of Florida, in re- 
gard to amount of capital stock and shares to be issued 
in series. 

Yours very truly. 
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WOMEN AS STUDENTS OF UNIVERSITY OF 
FLORIDA. 

Tallahassee, Fla., March 25, 1912. 

Bon. Albert W. Gilchrist, 
Governor, 

Tallahassee. Fla. 

Dear Sir; — 

Replying to your inquiry as to whether or not a wom- 
an may he pewnittecl to take a course in Agriculture at 
the State University, 1 beg tit advise that Section 23 of 
Chapter 5I!S4 of the Laws of Florida, provides that no per- 
son shall he admitted to said university except white 
male students. 

Respectfully submitted, 



WHEN ELECTIVE OFFICE MAY BE FILLED— 
PENDING AD INTERIM APPOINTMENT 



Tallahassee, Fla., April 4, 1912. 

Bon. Albert W. Gilchrist, 

Governor, 

Tallahassee, Florida. 

My dear Sir: — 

I beg leave to acknowledge receipt of your communica- 
tion of April 1st, 1912, to which was attached a communi- 
cation from Hon. A. R. Campbell, who asks your opinion 
as to when his term of office as Clerk of the Criminal 
Court of Record of Walton County expires — he being 
elected to same at the general election 1919. 

Section 39 of Article V of the Constitution reads as 
follows: "Section 39, The Clerk of said court (Criminal 
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Court) Bhall be ejected by the electors of the county in 
which the court is held and shall hold office for four 
years * * V 

' Section 9 of Article XVIII of the Constitution as 
amended in 1896 provides that "A general election shall 
be held in each county in this State on the first Tuesday 
after the first Monday in November, 1896, and every two 
years thereafter for all elective State and County officers 
whose terms of office are about to expire, for any elective 
office that shall have become vacant." 

Section 3874 of the General Statutes provides: "When 
a criminal court of record is established in any county 
prior to the next general election or in any county where 
no clerk of said court has been elected, the Governor 
shall fill the vacancy thereby created by appointing a 
clerk of said court who shall hold office until next general 
election. 

Section 11 of Chapter 6018, Acts of 1909 creating the 
Criminal Court of Record of Walton County, provides: 
■'There shall be a clerk of said court, who shall be elected 
by the qualified electors of the county at the same time 
and in the same manner as the general election is held 
in said county, once every four years * * V 

It is my opinion derived from the Constitution and the 
statutes above quoted that the office is filled by election 
at a general election for a term of four years and that a 
general election is required to be held every two years, 
and that if the present incumbent was elected in Novem- 
ber 1910 as provided by General Statutes and as further 
provided by Section 11 of Chapter 6018, Acts of 1909. 
that his commission should be for a term of four years, 
or till his successor is duly elected at the general elec- 
tion in 1914 and qualified. 

Respectfully submitted, 
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JUSTICE OF THE PEACE-^JURISDICTION IN 
CIVIL CASES— WHO EXECUTE PROCESS. 



Tallahassee, Fla., April 15, 1912. 

Hon. Albert W. Gilchrist, 

Governor, 
Tallahassee, Florida. 

My dear Sir: — 

I beg to acknowledge receipt of your letter of April 
13th, 1912, with a letter, a writ of execution and a war- 
raat for arrest thereto attached which was submitted to 
you by James Robbirds, a constable of the Eighth Justice 
Peace District of Jackson County, in which you ask my 
advice. 

(1) As to whether or not the Justice of the Peace can 
lawfully issue the above described paper, and, 

(2) As to whether or not a Justice of the Peace has 
lawful authority to designate a person other than the 
regularly commissioned constable to serve the paper 
issued from such district. 

Answering the first (1) question will advise that Sec- 
tion 2073 of the General Statutes of Florida provides that 
the jurisdiction of a Justice of the Peace Court extends 
to all civil cases involving not over one hundred dollars, 
and Section 3898 provides that the Justice of the Peace 
shall have jurisdiction in all misdemeanors punishable by 
fine of not exceeding f 500.00 or by imprisonment not ex- 
ceeding six months or by both such fine and imprison- 
ment. There is no County Court in Jackson County. 

Answer ins: the second (2) question will advise that 
Section 3902 of the General Statutes provides that "The 
sheriff or any constable of the county shall he the execu- 
tive officer of the courts of the Justices of the Peace, 
but if the sheriff or constable shall for anv reason be dis- 
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qualified or unable to act, justices of the peace may ap- 
point any individual, not interested in the case on trial, 
to serve process and t*» jierform all duties of such execu- 
tive officers." 

The constable, or the sheriff (or his deputies) should 
be designated to serve process unless they are disqualified 
or unable to act. 

Respectfully submitted, 



I' I LOT COMMISSIONER HOLDING POSITION OF 
QUARANTINE OFFICER, 

Tallahassee, Fla., May 23, 1912. 

Eon. Albeit W. Gilchrist, 

Governor of Florida. 

Sir: 

Your communication of May 15th, 1912, which reads as 
follows : 

•My attention has been invited to the fact that a Pilot 
Commissioner lias been appointed Qua ran line Physician 
at the same jtort. He is, therefore, holding I wo appoint- 
ments. My impression is that the Quarantine Physician 
is an appointee of the United States Marine Hospital. 
Kindly inform me whether or m>i it i> legal for the two 
positions to he held by the same man." has been received 
at this office, also your communication of May 23rd, 1U12, 
relative to the same matter, to which you attach a letter 
from Dr. J. Y. Porter, State Health Officer, which reads 
as follows: 

"Dear Governor: — 

Acknowledging and replying to your letter of the 15th, 
I beg to say that the quarantine service or rather the 
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maritime sanitary is operated by the United States Gov- 
ernment, the Public Health and Marine Hospital Service.* 

'•The officers and employes of this service are appointed 
and paid by the U. S. Government Treasury Department. 

"It has probably slipped your mind that in 1901 the 
Legislature, by enactment sold the State Quarantine Sta- 
tions to the U. S. Treasury Department, and since that 
time the U. S. has operated the maritime sni>ervision of 
the Florida coast. * * *." 

The question here presented is whether or not a jterson 
holding or exercising the functions of Quarantine Physi- 
cian under the government of the United States, may hold 
the office of Pilot Commissioner under the laws of this 
State, at the same time. 

Section 15 of Article 16 of the Constitution of Florida 
reads as follows : 

"No person holding nor exercising the functions of any 
office under any foreign government, under the govern- 
ment of the United Stales, or iin.v other Slate, shall hold 
any office of honor or profit under the government of ihis 
State; and no person shall hold, or perform the fumtions 
of, more than one office under tin- government of this 
State at the same time; * * *" 

A Pilot Commissioner is made an officer of this State 
by Section 1292 of the General Statutes of Florida. 

The only question remaining is whether or not the per- 
son designated as "Quarantine Physician" is an offieer or 
is exercising the functions of an office under the Govern- 
ment of the United States, If the person is exercising 
such function by appointment from the Treasury Depart- 
ment of the United States supervised by the Public 
Health and Marine Hospital Service, he would fall within 
the prohibition of Section 15 of Article 16 of the Constitu- 
tion of this State. 

Respectfully submited, 
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EXPENSES OF CONVEYING PRISONER UPON 
ORDER OF THE GOVERNOR. 

Tallahassee, Fla., May 25th, 1912. 

Bon. Albert W. Gilchrist, 
Governor of Florida. 

Dear Sir: — 

Your communication of May 24th, 1912, has been re- 
ceived at this office, and attached thereto is two cost bills 
for conveying prisoner, Lee Collins, presented to you for 
payment by Sheriff H. H. Lewis, of Jackson County, which 
communication reads as follows: 

"Some months ago, one Lee Collins committed a murder 
in Calhoun County. He was soon thereafter arrested and 
under the provisions of Section 4105 of the General Sta- 
tutes, was lodged in the Duval County Jail, at Jackson- 
ville, for safe keeping. 

"At the Spring Term, 1912, of the Circuit Court for 
Calhoun County, the said Lee Collins was indicted for 
murder in the first degree. Upon his request a change of 
venue was granted by the Circuit Court to Jackson Coun- 
ty. The case of the State vs. Lee Collins was set for trial 
in Mar i anna on May 7. A day or two prior to said date 
the Sheriff of Jackson County sent two of his deputies 
to Jacksonville and had them return with the said Lee 
Collins to Marianna. On said date, the said Lee Collins 
was arraigned before the Circuit Court at Marianna, and 
a trial was set for one week thereafter, to-wit, May 14. 
By order of the Circuit Court, Lee Collins was sent for 
safe keeping to the Leon County Jail in Tallahassee. 
Fearing that violence might result if the prisoner was 
kept in Tallahassee, I had the said Lee Collins taken to 
the Duvay County Jail to remain until the date fixed 
for his trial. I had Lee Collins returned to Marianna 
under guard on May 13. 
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"On or about May 14, he was tried by. a jury in the 
Circuit Court for Jackson County. It appears that there 
was considerable excitement in Mariano a and it was be- 
lieved that there was danger that the said Lee Cullins 
would be lynched if not quickly removed from that section 
of the State. In these circumstances, the Circuit Judge 
ordered the Sheriff of Jackson County to take the said 
Lee Collins through Southern Alabama and Southern 
Georgia, back to Duval County Jail for safe keeping. 

"The Sheriff of Jackson County has submitted to me two 
bills in this matter and asked how they are payable under 
the law. The said bills are hereto attached. The bill 
in the sum of $138.00 is for the costs of returning Lee 
Collins from Jacksonville to Marianna for appearance 
and arraignment on May 7. Please advise me whether the 
State or CaJhoun County should pay this bill. If the 
State, from what appropriation? The bill in the sum of 
$142.80 is to cover the costs of removing Lee Collins from 
Marianna to Jacksonville, by order of the Circuit Judge 
after his conviction and sentence for murder in *he sec- 
ond degree. Please advise me how, under the law, this 
bill should be paid." 

In. answer to the question here presented will advise 
that it is my opinion that the bill as presented covering 
the costs of conveying Lee Collins from Marianna to Jack- 
sonville after the sentence and conviction is a cost that 
can properly be paid from the Governor's contingent fund. 
The bill for $138.00 incurred by the Sheriff in carrying 
Collins from Jacksonville to Marianna for the arraign- 
ment and back to Tallahassee for confinement rn the Leon 
County Jail should be presented to Calhoun County foi 
payment. 

Respectfully submitted 
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AUTHORITY OF STATE TREASURER TO RECEIVE 
MONEY FROM BOARD OF TRADE OF JACKSON- 
VILLE TO PAY EXPENSE OF LEGISLATIVE 
SESSION. 



Tallahassee, Fla., June 10, 1912. 

Hon. Albert TV. Gilchrist, 

Governor of the State of Florida. 
Tallalianttre. Florida. 

Dear Sir: — 

Replying In your communication of the 7th inst. where- 
in yon state "that the Board of Trade of Jacksonville de- 
sires to deposit with the State Treasurer a sum^of money 
sufficient to defray all the expenses of a special session 
of the State Legislature which the said Board of Trade 
desires the Governor to call for the purpose of enacting 
certain legislation in the interest of the cilv of Jackson- 
ville" anil request that I advise you wlielher or not, under 
the law/ the State Treasurer would be authorized to re- 
ceive snch dejwisit of money, to he used for said purpose. 
I beg to advise that Section 1M of Article IV of the State 
Constitution provides that "the Treasurer shall receive 
and keep all funds, honds and other securities, in such 
manner as may be prescribed by law." 

Tlie Treastirer has no inherent right to receive a deposit 
for the pur}>ose of defraying the expenses of a special ses- 
sion of the Legislature. Whatever authority he may have, 
if any, to receive such donations, must be given him by 
law, and npon an examination of our statutes 1 fail to 
find any law providing for and authorizing the State 
Treasurer in his official capacity to receive from a private 
source a donation for the purpose of defraying the ex- 
penses of a special session of the Legislature. Any funds 
deposited with him subject to the appropriation bill for 
the payment of the expense of such special session of the 
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Legislature would strict); speaking not be held by him 
as State Treasurer but merely in a personal capacity. 
Respectfully submitted, 



STATE BANKS— CONTRACTS FOR BUSINESS OUT 
OF THE STATE. 



Tallahassee, Fla., July 1st, 1912. 

Hon. W. V. Knott, 

State Comptroller, 

TallahaHftrv . Florida. 

Oear Sir: — 

I am in receipt of your letter of June tith, wherein you 
state: U I submit herewith originals and copies of certain 
letters, contracts, etc., relating to contracts and agree- 
ments executed and sought to be executed by and between 
certain banking companies organized under the laws of 
the State of Florida and the Bankers Trust Company, a 
corjKiration of Fulton County, State of Georgia." 

And further state "There are two separate contracts 
involved; 

"1 — A contract by which the Bankers Trust Company 
is appointed financial agent at a stated salary for five 
years and given power to (>erform duties that are required 
by law to be executed by the Directors and the President 
and Cashier of each State banking company. 

"2 — A contract under which each State banking com- 
pany desiring to enter what is generally called the 
VVitham System is required to deposit with what is called 
the Depositors Guarantee Fund.n certain sum of money 
which is added to like contributions from other banks in 
the system, and out of which any loss by any bank \<> 

.a. 



82 

the extent of twenty-five thousand dollars is paid. There 
by requiring the banks in the State of Florida that enter 
into the arrangement to contribute to losses oecuring ia 
Georgia, New York, New Jersey, and elsewhere, wherever 
a Withani Hank is located." 

And upon the above statement of facts you request my 
opinion upon the following questions : 

";l — Can the stockholders or directors of a banking com- 
pany organized under the laws of the State of Florida 
eater into contract, agreement or understanding to make 
the Bankers Trust Company of Fulton County, Georgia, 
financial agent for such company at a fixed salary of 
$750.00 per annum for five years under the form of con- 
tract enclosed? See printed form of contract and copy 
of a contract actually entered into in this State enclosed 
herewith, marked "A" and '"B". 

. "2 — Can the stockholders or directors of a banking com- 
pany organized under the laws of this State enter into a 
community insurance agreement such as indicated by the 
form of agreement relating to the Depositor's Guarantee 
Fund enclosed herewith, marked "C", under which each 
hanking company paying $2,702.70 is entitled to $25,000.00 
benefits according to certain conditions, stipulations and 
restrictions which said sum of money is to he taken from 
the funds of each bunking company entering into such 
agreement." » 

Replying to your inquiry I beg to advise that I iiave 
examined the exhibits submitted by you and find: 

1st. That the contract providing for the employment 
of the Bankers Trust Company of Fulton County, Geor- 
gia, as Financial Agent, among other things provides 
that the said Trust Company, shall "faithfully endeavor 
to negotiate loans, and borrow money for the party of 
the first part," which is the bank employing the said cor- 
poration. 
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2nd. That the contract contains a clause as follows: 
"And it is agreed that the party of the second part shall 
designate and appoint corresponding banks as deposi- 
tories and reserve agents for the party of the first part." 
The Trust Company being the party of the second i«irt 
and the bank the party of the first part. 

3rd. That the Articles of Agreement of the Depositor's 
Guarantee Fund in its preamble among other things con 
tains the following : 

"We, the officers of the undersigned banks, having been 
fully authorized, and empowered, by the stockholders of 
our respective banks, to enter into a plan for relieving our 
stockholders of their double liability under the banking 
laws, we do hereby enter into the following agreement 
for and in behalf of our respective banks for our mutual 
protection and benefit" 

In Article VII it is provided that "any bank operated 
under the Witham System of banking and continuing 
under its managment and Financial Agent, can apply for 
membership in this Association and be admitted, upon the 
approval of the Trustees of this Association and paying 
not less than $2,702.70 to the President of the Board of 
Trusters, or to the Treasurer of the Association, for each 
$25,000.00 capital paid in, thereby securing the insurance 
benefit up to $25,000.00 limited liability for such pay 
ment as provided by the Articles of Agreement of this 
Association." 

4th. Article VIII provides that in no event shall the 
amount of insurance actually pail exceed the limit of thi- 
liability of stockholders under the law. 

5th. Article X reads as follows: "That this fund be 
ing created for the specific purpose, to-wit, to pav to 
depositors that amount which the stockholders would 
have to pay in case of a failed bank, it is further agreed 
and understood that the Trustees arc not to pay any part 
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of this fund out except to satisfy depositors as explained 
in the following Article XT." 

Oth, Article XI provides that the insurance benefltB 
shall only he paid to the depositors, ujMin the condition 
that the same is accepted and credited upon the amount 
due by the stockholders of said bank to depositors on 
account of what is known as "the stockholders liability." 

The question involved in the contract appointing the 
Hankers Trust Company, a Georgia corporation, of Ful- 
ton county, as Financial Agent for a Florida Bank, is 
whether or not the Florida Bank is under our law author- 
ized to appoint such agent to perform the duties provided 
in the contract. Section 2709 of the General Statutes, 
provides that "The usual business of each banking com- 
pany shall be transacted at an office or banking house 
located in the place specified in the charter," The con- 
tract is one of employment of the Trust Company, for a 
period of five years, to faithfully endeavor to negotiate 
loans, and borrow money, for the Florida Bank. Is ne- 
gotiating loans and borrowing money a part of the usual 
business of a hanking company? If so then it should 
under the provisions of the said Section 2709 of the Gen- 
eral Statutes he transacted at the office of the bank in 
Florida and not by a corporation located in another State. 
Section 2707 of the General Statutes specifically en urn 
erales as part of the business of a bank "discounting and 
negotiating promissory notes, drafts, bills of exchange 
and other evidences of debt, by receiving deposits, by 
buying and selling exchange, coin and bullion, and by 
loaning money.'' Construing the said Sections 2707 and 
2709 together, my opinion is that the law contemplates 
that negotiating loans and borrowing money is part of 
the usual business of a banking company and should be 
transacted at the oftice or banking house located in the 
place named in the charter, that is, at the Florida head 
quarters of the bank and that the law does not authorize 
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the employment of the Bankers Trust Company, a corpor- 
ation of Fulton County, Georgia, at a stated annual sal- 
ary, for a period of five years, "to faithfully endeavor 
to negotiate loans and borrow money" for the Florida 
bank, with authority to designate and appoint banks as 
depositories and reserve agents for the said Florida bank. 
Our law contemplates that the regular and usual busi- 
ness of the bank shall be managed and carried on at its 
place of business by the Directors and other officers of 
the bank and the necessary employees. An annual em- 
ployment, for a period of five years, of a corporation of 
another State to negotiate loans and borrow money, with 
authority to designate and appoint banks and depositories 
and reserve agents, is an arrangement under which a part 
of the regular bunking business, is authorized to be car 
ried on away from the headquarters of the bank and in 
my opinion is unauthorized by the Florida laws. 

Ab to the Depositors Guarantee Fund, the Articles of 
Agreement of this association in Article X and elsewhere 
plainingly state that the fund is created for the specific 
purpose of meeting the liability of the stockholders and 
that no sums can be paid thereunder, except when the 
stockholders are relieved of their liability to the amount 
so paid. Also see the preamble and Article J I. The fees 
for such insurance is under the provisions of Article ^'ff 
to be paid by the bank. Taking the expressed language 
of the Articles of Agreement, we find then, that the bank 
becomes a member of the association and pays the neces- 
sary fees for the purpose primarily of protecting the stock- 
holders. 

Upon an examination of our statutes, I find no law 
which in my opinion authorizes the use of the funds of 
a bank for the payment of the fees required of luniks 
that become members of the Depositor's Guarantee Fund 
Association. To so authorize would permit the use of 
the funds of the hank, for the purpose of providing pri- 
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niarily for the protection of the stockholders agains* lia- 
bility fixed upon them by law. 

la arriving at the conclusions and the opinion above 
set forth I have been governed by the general principle of 
law, thai a corporation is an artificial being, that it gets 
its existence and authority from the State and that it 
has only such powers as are granted to it by law and that 
are incidental Jo an exercise of said powers. 

Our Supreme Court in McQnaig vs. Gulf Naval Stores 
Co.. 5(J Fla., p. 505, held that, "a corporate entity has only 
surli rights and powers as are conf erred upon it by express 
nr implied provisions of law." 

In this (ipiuion I have confined myself strictly to' the 
expressed term* of the contract with the Financial Agent, 
and the Articles of Agreement of I he depositor's Guar- 
antee I' 1 nn 1 1 Association, as the legal questions are eon- 
tineil to these two instruments, regardless of the iptes 
Hon of m policy or the mode and manner governing the 
iransai'iions between the banks and the said Financial 
Agent, a tn I the Depositor's Guarantee Fund Association, 

The delay in furnishing yon this opinion, has as yon 
are aware, been caused on account of me, in compliance 
with their reijiiVst. allowing time to the representatives 
of the William System and other bankers Connected there- 
with to be heard. 

i Respectfully submitted, 



WITNESSES— MILEAGE FROM POINTS OCT OF 
THE STATE. 

Tallahassee, Fla.. August 8, lf)l2. 
Son. »*. 1 . Atio//. 

( 'ot apt roller, 

Tallahassee, Florida. 

Dear Sir: 

T am in receipt of your letter of the 3rd inst., asking 
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me to advise you whether or not a witness, residing out- 
side of the Bt&t£ who is subpoenaed to upjieur hero re the 
grand jury at the court house of a county in this State, 
<au he paid mileage by the State for the number of miles 
traveled from bin home to the State line out of money 
furnished by the State to the Clerk of the Circuit Court 
under Sections 15111 and 151)2 of the General Statutes of 
Florida. 

In reply I lieg to advise that mileage for witnesses 
residing out of the State can not he paid from this fund 
I iy i he State for mileage. Tbis was held in an opinion of 
the Attorney General addressed to the Comptroller June 
[2th, VMS, page 189, Attorney General's Heport for 1!I07 
and 11)08. My impression is that the enmities usually 
arrange to pay the aetuul expenses of witnesses for 
mileage traveled out of the Suite, 



liespectfiitly snhmited. 



AUTHORITY OF BOARD OF CONTROL TO ACCEPT 
CONDITIONAL GIFT FROM PEABODY BOARD. 

Tallahassee. Fla.. August 22. 1D12. 

Hon. P. K. Yonge, 

Chairman. Board of Control. 

PritfHirola. Florida. 

Dear Sir: — 

Answering your inquiry relative to the authority of the 
Hoard of Control in making the agreement v?itli I he Fen- 
hody Board in connection with the gift of 940,000 which 
the said Peabody Board has heretofore agreed to make for 
the purpose of the erection of a bnilding at the University 
of Florida I beg to advise that the Board of Control while 
it is a body corporate, is in fact the Trustees of the said 
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university and is clothed with all the powers ordinarily 
exercised by a Board of Trustees. The agreement made 
by the Board of Control and approved by the State Board 
of Education wherein it agrees to appropriate and con- 
tribute for the perpetual maintenance of the School of 
Education in the said University of Florida a certain 
annual sum of money upon the donation of the said Pea 
body Board of the said sum of $40,000 is in my opinion 
binding upon the said Board of Control, subject only to 
the Legislature from time to time making the necessary 
appropriation to pay said annual sums. An appropria- 
tion by the Legislature being necessary in view of the 
fact that the Board of Control cannot have at its 
disposal any fund except those appropriated by the Legis- 
lature. Your Board having the supervision and manage- 
ment of the University under its control I see no reason 
for any apprehension as to the Legislature making the 
necessary appropriation for carrying out the agreement 
relative to this donation. It is customary in this State 
as in others for the Legislature to recognize such obliga 
tion made by its officers in charge of a State Institution 
and I think this mater would unquestionably be taken 
care of by the Legislature. 

Kespeotfully submitted, 






UNITED .STATES ARMY OFFICER— AS MEMBER 

OF EXAMINING BOARD OF NATIONAL 

GUARDS. 

Tallahassee, Fla., November 22, 1912. 

Hon. J. Clifford R. Foster, 

Adjutant General, 

fit. Augustine, Florida. 

Dear Sir: — 

Answering your inquiry asking for my opinion as to 
the authority of the Commander-in-Chief of the National 
Guard of Florida, to appoint Lieutenant H. Clay M. 
Supplee of the United States Army, who is detailed as 
Inspector-Instructor of the Organized Militia of Florida, 
as a member of the Kxamming Board provided by Section 
682 of the General Statutes of Florida, as amended by 
Chapter 5930 of the Laws of Florida, I beg to advise 
that in construing the provisions of said Section 682, it 
being a part of the law governing and regulating the 
State Militia, it is my opinion that the Legislature when 
referring to '' officers," referred to officers of the National 
Guard of Florida, and could not have had in mind United 
States Army officers. 

It is, therefore, my opinion that the Examining Board 
should be composed of officers of the National Guard of 
Florida, and that a United States Army officer is not 
eligible to appointment on said Board. 

Res pec tfnlly submitted, 
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PAYMENT OF W. T. BAU8EETT— COMPLETING 
CATALOGUE HISTORICAL KECORDS. 



Tallahassee, Fin.. December 21, 1IH2. 

Wm. Albert W. Gilchrist, 

Governor, 

ToUnhasftee, Florida. 

Hear Sii-; — 

Keplyiijg to yum- communication of the 20th, inst.. 
\rtienen you sii limit tin* letter of Mr, W. T. Bauskett, who 
« as appointed hv you under the provisions of Chapter 
<;i:'i> Laws <>f Hoi-ida, to perform the work therein con 
rempiaied ami asking my o|iinion as to whether or not 
.Mr. Bauskett is entitled to a warrant for the balance of 
the HUHin.iiii. appropriated l>v the said act. I heg to 
advise ilia I. iti niv opinion ii was the intention of the 
Legislature to appropriate so much of the said sum as 
necessary to i-arrv out the purpose of the act and not to 
fix said sum of sti.iMio.00. as the stipulated sum to be 
paid Tor Ihe said work. II is my opinion that Mr. Bans 
kcii. should he paid such sum for said work as agreed 
upon when yon appointed him or such sum as you mar 
7H>w a-- 1 iv a | ion not exceeding the annum I appropriated. 

lies poet fully submit led. 
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